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“Throughout the web of the English criminal law one golden thread 
is always to be seen, that it is the duty of the prosecution 
to prove the prisoner's guilt. . . "

per Viscount Sankey LC in Woolmington v D.P.P. [1935] AC 462, 481.

Introduction
1. Regulation 1/2003 fundamentally changed the way in which Article 101 TFEU (formerly Article 81 EC) is enforced by the European Commission, the national competition authorities and the national courts.  Since those changes were introduced, there has been much focus how they should affect our approach to the structure of Article 101 and the relationship between the two principal paragraphs.  Paragraph (1) of Article 101 sets out the prohibition of certain agreements which prevent, restrict or distort competition.  Paragraph (3) provides that that prohibition may be “declared inapplicable” in the case of an agreement which fulfils certain cumulative criteria, broadly that it:
· has specified pro-competitive effects such as improving the production or distribution of goods or promoting technical or economic progress; 
· allows consumers a fair share of the resulting benefit;
· imposes on the parties only those restrictions which are indispensable for the attainment of the pro-competitive effects; and 

· does not allow the parties to eliminate competition in respect of a substantial part of the products covered by the agreement. 

2. Prior to the shake-up of enforcement procedure in May 2004, the division between the task of applying the prohibition in paragraph (1) and that of applying what was called the exemption in paragraph (3) had a clear, practical import.  It was only the European Commission which had power to declare definitively that an agreement fulfilled the criteria in Article 101(3) and hence was not caught by the prohibition.  Article 1 of Regulation 1/2003
 changed all that by providing that agreements which are caught by Article 101(1) but which satisfy the conditions of Article 101(3) shall not be prohibited and that now no prior decision to that effect is required.  The question of how the national competition authorities and national courts are likely to exercise their new power to apply Article 101 in its entirety has been the subject of much speculation and academic debate.
3. What seems to have received less attention is Article 2 of Regulation 1/2003.  This concerns the burden of proof and provides: 
“In any national or Community proceedings for the application of [Articles 101 and 102 TFEU] the burden of proving an infringement ... shall rest on the party or the authority alleging the infringement.  The undertaking or association of undertakings claiming the benefit of [Article 101(3)] shall bear the burden of proving that the conditions of that paragraph are fulfilled.” 

4. So far as I am aware, there has never been a case in which this reverse burden of proof, requiring the allegedly infringing company to establish that the criteria in Article 101(3) are fulfilled, has been challenged as being contrary to the presumption of innocence and hence a violation of the rights of the defence.   
5. By contrast, there have been many cases in our domestic, criminal law jurisprudence concerning the circumstances in which a reverse burden of proof infringes the presumption of innocence under Article 6(2) of the European Convention of Human Rights and is incompatible with the rights of the defence.  In this paper I will consider that case law and attempt to apply the criteria established by it to the reverse burden of proof established in relation to paragraph (3) of Article 101.  I shall also consider how a national court would be likely to approach the issue if it arose in domestic proceedings. 
The burden and standard of proof under Article 101(3)
6. It has long been established that the prohibition in Article 101 is of a criminal nature for the purposes of Article 6(1) ECHR.  This would not come as a surprise to companies such as the six producers of liquid crystal display (LCD) panels recently fined a total of almost €650,000,000 for operating a cartel for five years.   In Case C-199/92P Hüls v Commission [1999] ECR I-4287, para 150 the Court of Justice said: 
“It must also be accepted that, given the nature of the infringements in question and the nature and degree of severity of the ensuing penalties, the principle of the presumption of innocence applies to the procedures relating to infringements of the competition rules applicable to undertakings that may result in the imposition of fines or periodic penalty payments … ”. 

7. Article 6(2) ECHR does not (currently) apply directly in the application of the Treaty articles.  But the European Courts have for many years accepted that the norms laid down in the Convention apply because they constitute fundamental rights protected as part of the Union’s legal order.
  The relevance of the presumption of innocence to issues concerning the standard of proof in respect of competition law infringements has also been recognised.  For example, in a recent judgment the General Court emphasised that when the court is considering whether the Commission has succeeded in establishing the existence of an infringement: 

“44  … any doubt in the mind of the Court must operate to the advantage of the undertaking to which the decision finding an infringement was addressed. The Court cannot therefore conclude that the Commission has established the infringement at issue to the requisite legal standard if it still entertains any doubts on that point, in particular in proceedings for annulment of a decision imposing a fine …
45      In that latter situation, it is necessary to take account of the presumption of innocence, as it results in particular from Article 6(2) of the [ECHR] … which is one of the fundamental rights which, according to the settled case-law of the Court of Justice, also reaffirmed in Article 6(2) EU, constitute general principles of Community law. …”
8. The existence of the reverse burden of proof in Article 101(3) was established by the case law of the Court of Justice before it was included in Regulation 1/2003.
  When it was incorporated into Article 2 of Regulation 1/2003, there were some Member States at least who were alert to a possible problem.  The Council Minutes of December 2002 when the Regulation was adopted noted that the German Government had referred to Germany’s constitutional safeguards for the presumption of innocence stating that these safeguards applied to “monetary fine proceedings”.  Hence Germany: 

“assumes that the present Regulation, and in particular Article 2 thereof, cannot amend or adversely affect such criminal law or criminal procedural law provisions applicable to criminal proceedings or criminal-law-related proceedings and legal principles of the Member States.”

9. Moreover, the burden imposed on an undertaking seeking to rely on paragraph (3) has been interpreted by the Commission, with the support of the European courts, as a difficult one.  A person who relies on that provision must demonstrate by means of convincing arguments and evidence that the conditions are satisfied.  For example in COMP/34.579 Mastercard (decn of 19 December 2007) the Commission stated (paragraph 732) that any claim that the agreement under investigation created efficiencies sufficient to satisfy the first condition of Article 101(3) “must be founded on a detailed, robust and compelling analysis that relies in its assumptions and deductions on empirical data and facts.”  MasterCard had, the Commission complained, put forward only a “general assertion” that the agreement led to such benefits and had therefore failed to show that the condition was satisfied.  Interestingly, one of the grounds in the appeal brought by MasterCard is that the Commission demanded an unlawfully high standard of proof.
  But MasterCard has not challenged on appeal the fact that the burden lies on it in the first place. 
10. The threshold to be satisfied by an undertaking seeking to rely on Article 101(3) was considered by the General Court and by the Court of Justice in the important case of GlaxoSmithKline v Commission.
  The General Court reiterated that a person who relies on Article 101(3) must demonstrate that those conditions are satisfied “by means of convincing arguments and evidence”.  However, once the undertaking accused has put forward arguments that are sufficiently relevant and substantiated by evidence, then the Commission must for its part examine those arguments and that evidence adequately. The General Court held that the Commission’s decision in that case was vitiated by a failure on the Commission’s part to carry out a proper examination of the evidence put forward by GSK. 
11. On appeal to the Court of Justice, the Commission complained that the General Court had erred in setting too low a threshold for the undertaking to overcome in showing that Article 101(3) applied.  The Commission alleged that the Court had held that it was sufficient that an undertaking show that it is probable that gains in efficiency may occur. The Commission argued that this was not enough – the undertaking should be required to establish that the positive advantages required by paragraph (3) would flow from the agreement. 

12. The Court of Justice agreed with the Commission as to the standard of proof but held that the General Court had not said anything different from that.  The Court noted that an assessment under Article 101(3) usually involves a prospective analysis of how an agreement is going to affect the market, so it is not possible to be absolutely certain about it.  The Court expressed the test for satisfying the conditions in Article 101(3) in two ways:

“...it is therefore sufficient ... to arrive at the conviction that the occurrence of the appreciable objective advantage is sufficiently likely in order to presume that the agreement entails such an advantage” (para 93) and

“the Commission’s approach may entail ascertaining whether, in the light of the factual arguments and the evidence provided, it seems more likely either that the agreement in question must make it possible to obtain appreciable advantages or that it will not.” (para 94)

13. The Luxembourg courts’ description in GlaxoSmithKline of the respective burdens on the accused and the Commission is complex with the burden apparently shifting a number of times.  But for the purposes of this paper it is enough to say that the Courts seem to have given their blessing to a regime in which not only does the burden of proof rest on the undertaking seeking to take advantage of Article 101(3) but where the threshold that the undertaking has to meet is a high one.  
Reverse burdens of proof and Article 6(2) ECHR

14. Article 6(2) ECHR provides that: 

“Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to law.” 

15. The leading case in the Strasbourg Court discussing the application of this provision to reverse burdens of proof is Salabiaku v France (1988) 13 EHRR 379.  There the Court said (para 28):
‘Presumptions of fact or law operate in every legal system.  Clearly, the Convention does not prohibit such presumptions in principle.  It does, however, require the contracting states to remain within certain limits in this respect as regards criminal law... Article 6(2) does not therefore regard presumptions of fact or of law provided for in the criminal law with indifference. It requires states to confine them within reasonable limits which take into account the importance of what is at stake and maintain the rights of the defence.  This test depends on the circumstances of the individual case.  It follows that a legislative interference with the presumption of innocence requires justification and must not be greater than is necessary.  The principle of proportionality must be observed.” (emphasis added)
16. Following the incorporation of the Convention into our domestic law by the Human Rights Act 1998, it was not long before appeals from convictions for offences which included reverse burden provisions made their way to the House of Lords.  Indeed, the first case arose from a trial which took place before the Human Rights Act 1998 came into force.  In R v DPP ex parte Kebeline [2000] 2 AC 326 the main issue before the House was whether the Director of Public Prosecutions, in giving his consent to the bringing of a prosecution, should have taken into account the provisions of the Act in the period between its enactment and its coming into force.  Lord Hope also considered another issue namely whether the reverse burden of proof placed on the Defendant was consistent with the presumption of innocence in Article 6(2).  The offence with which Kebeline was charged was that under section 16A of the Prevention of Terrorism (Temporary Provisions) Act 1989.  According to that section, a person is guilty of an offence if he has any article in his possession in circumstances giving rise to a reasonable suspicion that the article is in his possession for a purpose connected with the commission, preparation or instigation of acts of terrorism.  But it is a defence for a defendant to prove the article in question was not in his possession for that purpose.  

17. Lord Hope drew a distinction between two kinds of statutory provisions, those which place the evidential burden of a particular issue on the Defendant and those which place a persuasive burden on him.  Where only an evidential burden is imposed, the statute requires only that the accused must adduce sufficient evidence to raise an issue before it has to be determined as one of the facts in the case. The prosecution does not need to lead any evidence about it, so the accused needs to do this if he wishes to put the point in issue.  Once it is put in issue, the burden of proof remains with the prosecution to prove beyond reasonable doubt that the defence is not made out.  Where a persuasive burden is imposed, this requires the accused to prove, on the balance of probabilities, a fact which is essential to the determination of his guilt or innocence. It thus reverses the burden of proof by removing it from the prosecution and transferring it to the accused.  Provisions imposing evidential burdens are not incompatible with Article 6(2) because they are, according to Lord Hope “a necessary part of preserving the balance of fairness between the accused and the prosecutor in matters of evidence”.  Provisions imposing persuasive burdens fall into a different category and must be examined more carefully.  
18. This distinction between the evidential burden and the legal or persuasive burden has been referred to in the context of a civil claim based on Article 101(1): Bookmakers' Afternoon Greyhound Services Limited v Amalgamated Racing Ltd [2008] EWHC 1978 (Ch).  There Morgan J said that within the context of paragraph (1) of Article 101, there will be cases where the agreement in question is prima facie contrary to Article 101(1) but a party seeks to persuade the court that the prima facie restriction on competition is justified in the particular circumstances of the case.  Where this happens, the legal burden of proving an infringement of Article 101(1) remains with the party who so asserts but the evidential burden of demonstrating that the apparent restriction on competition is justified falls upon the undertaking advancing such an assertion.
  This is a familiar point – generally speaking a prosecutor/claimant cannot be expected both to think up every possible defence that an accused person might raise and then refute it.  The prosecutor is entitled to know what the accused person’s case actually is before setting out to prove beyond reasonable doubt that the case is unfounded. . 
19. It is clear though, from the pronouncements of the European courts of the burden and standard of proof cited earlier, that Article 2 imposes a persuasive and not just an evidential burden.

20. Since Kebeline there have been many cases dealing with statutory provisions which place the onus on the Defendant to establish the facts of a defence on which he relies.  The cases cover the whole gamut of criminal activity.  Here are some examples (which do not purport to be exhaustive), together with the name of the case in which their compatibility with Article 6(2) has been considered:

· Possession with intent to supply a controlled drug contrary to section 5 of the Misuse of Drugs Act 1971 where the defence under section 28(3)(b)(i) of that Act imposes the burden on the Defendant to prove he neither believed nor suspected nor had reason to suspect that the substance or product in question was a controlled drug: see R v Lambert [2002] 2 AC 545, [2001] UKHL 37 (reverse burden held incompatible).
· Unauthorised disclosure of official documents by a Crown servant (contrary to sections 2 and 3 of the Official Secrets Act 1989) where it is defence (according to sections 2(3) and 3(4) of that Act) for the Defendant to prove that he did not know and had no reasonable cause to believe that the disclosure would be damaging to the interests of the United Kingdom: Keogh v R [2007] EWCA Crim 528 (reverse burden held incompatible).
· Use of a forged instrument (contrary to section 3 of the Forgery and Counterfeiting Act 1981) where it is a defence (provided by section 31(1) of the Asylum and Immigration Act 1991) for a refugee to show that he was fleeing from a country where his life or freedom was threatened and that he used the forged documents in order to gain entry so as to claim asylum: R v Makuwa [2006] EWCA Crim 175 (reverse burden held compatible).
· Possession of a bladed article contrary to section 139 Criminal Justice Act 1988 where it is a defence (under section 139(4) of that Act) for the accused to show good reason or lawful authority for having the article: R v Matthews [2003] EWCA Crim 813 (referring to Lynch v DPP [2002] 1 Cr App R 32) (reverse burden held compatible).
· Being drunk in charge of a motor vehicle contrary to section 5(1)(b) of the Road Traffic Act 1988 where it is a defence (under section 5(2) of that Act) for the accused to prove that at the time he is alleged to have committed the offence, there was no likelihood of his driving the vehicle whilst he was over the limit: Sheldrake v DPP [2004] UKHL 43 (reverse burden held compatible).

· Corruptly giving a gift to a public servant contrary to section 1(2) of the Public Bodies Corrupt Practices Act 1889 where according to section 2 of the Prevention of Corruption Act 1916, a gift is deemed to be corrupt unless the contrary is proved: R v Webster [2010] EWCA Crim 2819 (reverse burden held incompatible). 
· Providing immigration services when not qualified to do so contrary to section 91 of the Immigration and Asylum Act 1999 where the burden is on the accused to show that he was qualified: R v Roy Clarke [2008] EWCA Crim 893 (reverse burden held compatible).
· Concealing debts of a company in anticipation of winding up, contrary to section 206(1)(a) of the Insolvency Act 1986 where it is a defence (under section 206(4) of that Act) for the accused to prove that he had no intention to defraud: R v Carass [2001] EWCA Crim 2845 (reverse burden held compatible).
21. In these cases the Court has a two stage approach to the question of compatibility.  First the court must interpret the statutory provision to decide whether it imposes a legal or only an evidential burden of proof on the Defendant.  If the statute imposes a legal burden, the court must then go on to decide whether this is justified or whether it is incompatible with Article 6(2).  In Roy Clarke the Court of Appeal referred favourably to the ruling of the learned Recorder who described his task in the following terms:

“…In considering whether or not it is for the prosecution to prove to a jury so that he is sure the defendant was registered or whether or not for the defendant to prove that it is more likely than not that he was registered…there are two steps to be considered… firstly, I must look at sections 91 and 84 and decide whether or not the statute itself has imposed the reverse burden of proof in relation to the defendant’s registration. Secondly, if I decide that the statute has imposed a reverse burden of proof I must then decide, nevertheless, whether this is compatible with the Human Rights Act 1998 and specifically with article 6 of the European Convention on Human Rights.”

22. In most cases the statutory provision is clear that Parliament’s intention is that the legal burden rests on the accused.  The court must then consider whether Article 6 is thereby infringed.  Lord Hope in Kebeline described the balance that the court must attempt to strike, applying what have since sometimes been referred to as the Pannick criteria:
“Mr Pannick suggested that in considering where the balance lies it may be useful to consider the following questions: (1) what does the prosecution have to prove in order to transfer the onus to the defence? (2) what is the burden on the accused - does it relate to something which is likely to be difficult for him to prove, or does it relate to something which is likely to be within his knowledge or (I would add) to which he readily has access? (3) what is the nature of the threat faced by society which the provision is designed to combat? It seems to me that these questions provide a convenient way of breaking down the broad issue of balance into its essential components, and I would adopt them for the purpose of pursuing the argument as far as it is proper to go in the present case.”
23. Where the Court decides that the reverse burden of proof is incompatible with the presumption of innocence, the court exercise its powers under section 3 of the Human Rights Act to “read down” the provision so that it imposes only an evidential burden. 

24. What are the principles that the courts have applied in deciding whether a reverse burden of proof is proportionate?  Certain themes emerge from the cases as being relevant to this issue.
a. The seriousness of the penalty imposed by the statute for the offence;

b. Whether the facts which the Defendant is required to establish to make good the defence are facts exclusively within his own knowledge or, looking at it the other way, whether it would impose an impossible burden on the Prosecution to require them to disprove the defence to the criminal standard if the provision were read as imposing only an evidential burden;

c. The seriousness of the social evil at which the offence is directed;  
d. Whether the burden placed on the accused relates to an essential element of the offence or to the element that involves the moral blameworthiness of the accused. 
Each of these can be considered in turn.
Scope of the penalty

25. In Lambert, a case concerning possession of cocaine with intent to supply, some of their Lordships were clearly affected by the fact that the offence for which the legislation provided a reverse burden defence was punishable by life imprisonment.  Lord Steyn in particular noted that by providing for a maximum sentence of life imprisonment the legislature must have considered that the offence involved a high degree of moral blameworthiness. This indicated that knowledge of the fact that the package contained controlled drugs must be an important element of the offence.  It was therefore disproportionate to place the burden of disproving knowledge on the defendant.  The point was perhaps most clearly expressed in the speech of Lord Clyde:
“153. Reasons can readily be adduced to support the imposition of the burden of proof on the accused in the present context. Firstly, the question whether the accused was ignorant or had no reason to suspect that what he possessed was a controlled drug is a matter very much within his own knowledge. There are sound practical reasons for imposing the burden on him to prove his ignorance. Secondly, the proof may be relatively easy for him, .... Thirdly, there is a serious consideration of the public interest in the discouragement of what is well recognised as a grave social evil, the unlawful distribution of controlled drugs. Fourthly the knowledge of the defendant of the nature of what he possessed is brought in as a defence, not as an ingredient of the offence. In some cases it may never arise. It can be strongly argued that a transfer of a persuasive burden of proof onto the defendant under section 28 could be compatible with Article 6(2).

154. But while it might seem reasonable for such considerations to let the accused bear the burden of proof I do not consider that such a result can be justified when one weighs the considerations of what is, or at least may be, at stake for the accused and the interests of the public. As I have already noted, in order to be acceptable a presumption must fall within limits which "take into account the importance of what is at stake and maintain the rights of the defence". If the matter is approached as one of generality one can make no useful distinction here between the various classes of drugs which may be involved. In the most serious cases the accused may face a sentence of life imprisonment. A strict responsibility may be acceptable in the case of statutory offences which are concerned to regulate the conduct of some particular activity in the public interest. …. These kinds of cases may properly be seen as not truly criminal. Many may be relatively trivial and only involve a monetary penalty. Many may carry with them no real social disgrace or infamy.  ... 

156  ... The jury may have a reasonable doubt as to his guilt in respect of his knowledge of the nature of what he possessed but still be required to convict. Looking to the potentially serious consequences of a conviction at least in respect of class A drugs it does not seem to me that such a burden is acceptable.” (emphasis added)
26. In Matthews where the reverse burden for providing a good reason for having a bladed article in a public place was upheld as compatible with Article 6(2), the Court of Appeal commented that the House of Lords was influenced in Lambert by the maximum sentence of life imprisonment – a factor that did not apply in Matthews.  
27. How would this apply in the context of Article 101(3)?  Fines for infringements are substantial – up to 10 per cent of the undertaking’s global turnover.
  It is true that large fines tend to be imposed only in those cases of cartel infringements where Article 101(3) arguments are easily dismissed by the enforcement authority.  One must also bear in mind that fines can only be imposed where the infringement of the competition rules is intentional or negligent.
 The Court of Justices’ pronouncements as to the standard of proof in infringement cases tend to link the application of the presumption of innocence to the likelihood of heavy fines: see the Court of Justice in Hüls quoted earlier.  In her recent Opinion in Case C-272/09P KME Germany v Commission Advocate General Sharpston stated that: 
“… I have little difficulty in concluding that the procedure whereby a fine is imposed for breach of the prohibition on price-fixing and market-sharing agreements in Article [101(1) TFEU] falls under the ‘criminal head’ of Article 6 ECHR as progressively defined by the European Court of Human Rights. The prohibition and the possibility of imposing a fine are enshrined in primary and secondary legislation of general application; the offence involves engaging in conduct which is generally regarded as underhand, to the detriment of the public at large, a feature which it shares with criminal offences in general and which entails a clear stigma; a fine of up to 10% of annual turnover is undoubtedly severe, and may even put an undertaking out of business; and the intention is explicitly to punish and deter, with no element of compensation for damage” (emphasis added)
28. It could be argued that the Article 101(3) criteria only really arise in cases where there is a real doubt about the existence of an infringement.  In such cases, even if it is ultimately found that the criteria are not satisfied, the imposition of a fine is most unlikely.  Is this relevant to the question of how the reverse burden is to be judged against the requirements of the presumption of innocence? There are a number of points that could be made in response to such an argument.  
29. First, the General Court has stated that there are no infringements which are inherently incapable of benefiting from the disapplication of the prohibition.
  We know from recent case law that even conduct which is regarded as an infringement because it has the object – and not just the effect - of restricting competition can nevertheless benefit from Article 101(3).
  
30. Secondly, the case law of the ECtHR is clear that, at least when deciding whether proceedings are to be regarded as criminal for the purpose of Article 6, the Engel criteria look at the maximum penalty set for the offence, not at the level of penalty that the particular accused might expect to receive.
  One might say similarly here that Article 2 of Regulation 1/2003 does not make any distinction so far as the burden of proof is concerned between those cases where a fine is likely to be imposed if the burden is not met and those where there is unlikely to be a fine.  In those circumstances it is not at all clear whether the fairness and proportionality of the reverse burden falls to be judged on the assumption that the accused potentially faces a substantial fine or on the basis that there would be no fine and indeed no real moral blameworthiness involved if the agreement were found to fall only just on the wrong side of the law. 
31. Finally, an undertaking might argue that one should not look at the consequences of a finding of infringement only in terms of the fine.  There is the possibility of follow-on damages actions which may cost the company many millions of euros.  There is also the fact that they may have to change entirely the way in which they do business – as illustrated by the GlaxoSmithKline case itself.  There may be substantial costs incurred or profits foregone by a company in having to bring its conduct into compliance when it has engaged in conduct which it genuinely thought was pro-competitive but which is held to be an infringement because the conditions in Article 101(3) were not satisfied.  
Facts exclusively within the knowledge of the accused/difficult for the Prosecution to disprove
32. This was a factor that the domestic courts referred to in a number of the cases considering the compatibility of criminal refers burdens with Article 6(2).  In Matthews the Court of Appeal said that the reason for which an accused has a knife in a public place “is something peculiarly within the knowledge of the accused”.  In R v Makuwa the Court of Appeal stressed that it would in almost all cases be difficult if not impossible for the Crown to disprove the facts that the accused refugee was required to prove on the balance of probabilities in order to establish the defence, namely that his life or freedom had not been threatened; that he had not made a claim for asylum as soon as possible on arriving in the UK.  If the burden on the defendant were no more than an evidential one, the offence created would be rendered “largely ineffective”.  The infringement of Article 6(2) was therefore justifiable in this case since it represented “a proportionate way of achieving the legitimate objective of maintaining proper immigration controls by restricting the use of forged passports which are one of the principal means by which they are liable to be overcome.”

33. This assessment can be contrasted with two interesting cases. R v Keogh concerned a Crown servant employed in the communications centre at Whitehall.  He had disclosed a highly confidential letter giving an account of a meeting between the Prime Minister and the President of the United States in which policy in Iraq was discussed.  He was charged with an offence which applies specifically to the “damaging disclosure” of information or documents by Crown servants.  Under the Official Secrets Act it is a defence for the Crown servant to prove that at the time of the alleged offence he did not know and had no reasonable cause to believe that the disclosure would be damaging.  Aikens J at first instance held that the imposition of this persuasive burden as regards his knowledge that the disclosed document would be damaging was justified.  If the position were otherwise, he said, it would be easy for a maverick Crown servant to make unauthorised disclosure of documents and assert that he had not committed an offence – he would simply need to assert that he did not know or believe and the prosecution would then have to disprove that beyond reasonable doubt: “That would be a very difficult task indeed.”  
34. However the Court of Appeal disagreed.  They considered that the key question was “Is it practicable to require the prosecution to prove the element that the statute purported to require D to prove?”  The way that the offence as drafted, it was possible to establish guilt not only by showing that D did in fact know that the disclosure would be damaging but also by showing that he had reasonable cause to believe that it would be.  This latter aspect was an objective test that did not depend on looking into the mind of the accused.  Further, this was an element that the Prosecution did have the burden of proving in other Official Secrets Act offences committed by “outsiders” or non-Crown servants.  The Court of Appeal held that the reverse burden was inconsistent with the presumption of innocence.  The provision was therefore “read down” under section 3 of the HRA so that it imposed on an evidential burden.  
35. In Webster the Court of Appeal held that at the time that the defence about corrupt payments was enacted in 1916 the legal landscape was such that placing the burden on the defendant to show that the payment was not corrupt, was necessary, reasonable and proportionate.  That “legal landscape” included (according to a Law Commission report referred to in the judgment), the fact that:

“The 1916 Act was passed in the wake of scandals regarding the Clothing Department of the War Office, which involved the taking of bribes by viewers and inspectors of merchandise. It was presented to Parliament as an emergency wartime measure to deal with the burgeoning number of large government contracts and the resulting opportunities for corruption. Corruption in relation to these wartime contracts was viewed at the time as being particularly serious.”
36.  Further, it was passed at a time when there was no expectation that the maker of the gift would provide an explanation for making it either when challenged in interview under caution or at his trial.  It was understandable therefore that the legislature in 1916 believed that the prosecution would face in many cases almost insuperable difficulties in proving the corrupt motive for a gift.  However, now that section 34 of the Criminal Justice and Public Order Act 1994 enables the jury to draw adverse inferences from failure to mention a defence in interview or from failure to give evidence at trial, the prosecution “no longer has the cards stacked against it”.  The Court therefore held that the reverse burden had outlived its purpose and must be read down to an evidential burden. 
37. How would this criterion be applied to Article 101(3)?  Are the facts that go to establish whether the conditions of paragraph (3) are fulfilled, peculiarly within the knowledge of the undertaking alleged to be infringing?  Would it place an insuperable task on the shoulders of the Commission if it had to prove that the beneficial effects of the agreement are not such as to outweigh the anti-competitive object or effect?
38. It is not clear that there is any particular difficulty for the Commission in disproving the elements in paragraph (3) of Article 101 given that it has to prove the prevention, restriction or distortion of competition in paragraph (1).  The criteria in Article 101(3) raise issues about the way the market works, about the way that consumers are affected by the agreement and about how much competition remains in the market.  These are not particularly matters that are within the knowledge of the undertaking concerned or that are more difficult for the Commission to establish.  On the contrary, the Commission has stressed that the benefits that must be shown to accrue for the purposes of Article 101(3) are not the benefits to the parties to the agreement but more general benefits to the public.  Thus in the Guidelines on the Application of [Article 101(3)] the Commission says: 
“It follows from the case law of the Court of Justice that only objective benefits can be taken into account.  This means that efficiencies are not assessed from the subjective point of view of the parties. ..”
39. Further, an undertaking would probably point out that these are the same kinds of  issues that the Commission has to tackle in other contexts without there being a reverse burden of proof.  This was a factor that was referred to by the Court of Appeal in Keogh because the reverse burden of proof applied only where the defence was raised by Crown servants, not where it was raised by other defendants.  In Article 102 cases there are issues about the objective justification of conduct which is alleged to be abusive.  The case law on the scope of objective justification appears to assume that there is at least some burden on the dominant undertaking to the point: see for example the comments of the General Court in Microsoft:

“The Court notes, as a preliminary point, that although the burden of proof of the existence of the circumstances that constitute an infringement of Article [102 TFEU] is borne by the Commission, it is for the dominant undertaking concerned, and not for the Commission, before the end of the administrative procedure, to raise any plea of objective justification and to support it with arguments and evidence. It then falls to the Commission, where it proposes to make a finding of an abuse of a dominant position, to show that the arguments and evidence relied on by the undertaking cannot prevail and, accordingly, that the justification put forward cannot be accepted.”

40. But this seems to be an evidential burden only since there is no real distinction recognised between proving conduct is abusive and proving that it is not objectively justified.  Thus in Case C-53/03 Syfait v GlaxoSmithKline [2005] ECR I-4609 Advocate General Jacobs said that “the two-stage analysis suggested by the distinction between an abuse and its objective justification is to my mind somewhat artificial”.  As we have seen, Article 2 of Regulation 1/2003 makes clear that the burden of proving an infringement of Article 102 falls entirely on the Commission.   

The seriousness of the social evil against which the prohibition is directed 
41. The third criterion often referred to in the domestic cases concerning reverse burdens of proof is the seriousness of the social problem that the offence under consideration is designed to combat.  This is often in the context of an argument that the courts should show some deference to the will of Parliament as expressed in the statutory provision which is contested.  For example in Lynch v DPP Pill LJ said:
“There is a strong public interest in bladed articles not being carried in public without good reason. I do not find it obviously offensive to the rights of the individual that it is for him to prove a good reason on a balance of probabilities. Respect should be given to the way in which a democratically elected legislature has sought to strike the right balance, as in my view it has. Parliament is entitled, without infringing the European Convention on Human Rights, to deter the carrying of bladed or sharply pointed articles in public to the extent of placing the burden of proving a good reason on the carrier.”
42. In Makuwa the court referred to “the legitimate objective of maintaining proper immigration controls by restricting the use of forged passports” and in Kebeline Lord Hope referred, a propos the reverse burden of proof under the terrorism legislation, to:

“... the nature of the threat which terrorism poses to a free and democratic society. It seeks to achieve its ends by violence and intimidation. It is often indiscriminate in its effects, and sophisticated methods are used to avoid detection both before and after the event. Society has a strong interest in preventing acts of terrorism before they are perpetrated - to spare the lives of innocent people and to avoid the massive damage and dislocation to ordinary life which may follow from explosions which destroy or damage property. Section 16A is designed to achieve that end. It would not be appropriate for us in this case to attempt to resolve the difficult question whether the balance between the needs of society and the presumption of innocence has been struck in the right place. But it seems to me that this is a question which is still open to argument.”
43. Applying this criterion to the reverse burden under Article 101(3), there is no shortage of statements from the competition authorities about the iniquities of infringements of the competition rules, particularly in relation to cartels. The importance of ensuring that the Commission can properly enforce the provisions is a factor that is raised in a number of contexts where the rights of the defence are raised.  Cases concerning the privilege against self-incrimination have referred to the need to balance the right to silence with the need not to hinder the Commission's performance of its duty under the Treaty to ensure that the rules on competition are observed.
  Similarly, the Luxembourg courts have never had a difficulty with allowing the evidence of one cartel member to be used to incriminate another cartel member: in Cases T-67/00 JFE Engineering v Commission [2004] ECR II-2501 the General Court said (para 192):–
“... no provision or any general principle of Community law prohibits the Commission from relying, as against an undertaking, on statements made by other incriminated undertakings ... If that were not the case, the burden of proving conduct contrary to Article [101 and 102 TFEU], which is borne by the Commission, would be unsustainable and incompatible with the task of supervising the proper application of those provisions which is entrusted it ...” 

44. So far as domestic authorities are concerned, the comments of Flaux J. In Safeway Stores v Twigger [2010] EWHC 11 (Comm) are relevant here.  In that case Safeways anticipated the imposition of a fine by the OFT following the milk cartel settlement by bringing proceedings for an indemnity against the employees who had directly engaged in the cartel activity.  The claim covered not only the reimbursement of the fine but also the costs of dealing with the OFT’s investigation.  The defence relied on was ex turpi causa non oritur actio.  On a strike out application one of the issues was whether a breach of the competition rules was an unlawful act of sufficient seriousness to engage the rule.  The learned judge held that anti-competitive acts in breach of the prohibition in Chapter 1 of the Competition Act do involve the necessary element of moral reprehensibility or turpitude and are sufficiently serious to engage the ex turpi causa rule in principle.
  He referred to the earlier decision in Gibbs Mew plc v Gemmell [1999] 1 EGLR 43 where the Court of Appeal held that the ex turpi principle prevented one party to an anti-competitive agreement from claiming damages from the other party for loss arising out of the agreement. 
45. Any court in which the issue arose could expect that the Luxembourg courts would regard this as a factor pointing in favour of the compatibility of the reverse burden in establishing Article 101(3).  I note here that in Recital (5) of Regulation 1/2003, Article 2 dealing with the reverse burden of proof is described as being “to ensure an effective enforcement of the Community competition rules and at the same time the respect of fundamental rights of defence”.
  
Whether the elements covered by the reverse burden are essential elements for the commission of the offence

46. Perhaps the most difficult criterion to transpose from the domestic criminal cases to the European sphere is the element about whether what the defendant has to establish in the defence is a central element of the offence – the key to the moral blameworthiness of the conduct.  This was perhaps the crux of the difference of view between the Divisional Court in Kebeline and Lord Hope in the House of Lords.  The terrorism offence with which Kebeline had been charged was not limited to possession of articles which of their nature, called for some explanation, such as explosives but could be committed by possession of any article, even articles that of themselves were entirely innocent.  In those circumstances, it was argued, the element of intention to use the articles for a terrorist purpose was absolutely key to the moral blameworthiness of the conduct and so the burden of proving it should be firmly placed on the prosecution.  Lord Hope however laid greater emphasis on the fact that the prosecution did have to prove the existence of circumstances giving rise to a reasonable suspicion that the article was in the Defendant’s possession for a terrorist purpose.   
47. This leads us to a consideration of how far the absence of pro-competitive effects of the kind described in Article 101(3) is really a defence to the allegation of infringement and how far it is part of the assessment which is inherent in any finding of infringement.  I have mentioned earlier that the Luxembourg courts have confirmed that there is no conduct so egregious in competition terms that the question of Article 101(3) need not be addressed.  We have also seen that even object infringements may be justified.  
48. When the Commission had exclusive jurisdiction to apply the exemption criteria, there was considerable discussion about the dividing line between the two paragraphs – how much of a balancing exercise of pro and anti-competitive effects could legitimately be carried out under the first paragraph and how much could only take place in the context of the third paragraph.  Now that the whole article has direct effect and undertakings are required to “self-assess” the applicability of Article 101, the dividing line is less likely to be the subject of judicial consideration.  These cases rarely now come before the enforcement authorities.  Where the existence of an infringement comes up in the context of a civil claim for damage, concerns about the presumption of innocence do not arise.  
How would the issue be addressed in practice? 
49. Article 2 of Regulation 1/2003 has direct effect and is directly applicable in the United Kingdom by virtue of Article 288 TFEU.  If a party were to challenge the imposition of the reverse burden of proof there, they would in effect be arguing that the Regulation itself was invalid as being contrary to the fundamental principles of Union law which encompass the human rights guaranteed by the Convention.  That is not a matter that a national court can decide of its own motion.  Such an assertion can be rejected by a national court if the court concludes that it is unfounded but if the matter is arguable a national court cannot strike down an EU instrument as invalid but must refer the matter to the Court of Justice: see R (oao Telefonica O2 Ltd) v Secretary of State for Business Enterprise and Regulatory Reform [2007] EWHC 3018 (Admin) and the cases cited by Mitting J there.
  In whatever context the issues arose – probably an appeal against a finding of infringement by the OFT or one of the sectoral regulators - there may well need to be a reference to the Court of Justice to determine the matter.
50. The same issue would arise whether the issue arose in the context of Article 101(3) or of the corresponding provisions of the domestic legislation.  The Court of Justice has accepted references for preliminary rulings in respect of domestic legislation which applies similar concepts even if that legislation is not, strictly speaking, implementing an EU norm.

Conclusion
51. Those whose line of work involves reading the output of the Luxembourg courts will have often been struck by the ingenuity and thoroughness shown by those advising appellants when thinking up procedural challenges to Commission decisions.  When one’s client is facing a fine of many hundreds of millions of euro there are no holds barred and sometimes it appears that no point is considered too bad to try.  All the more surprising, perhaps, that the reverse burden point has not been fully explored.  
52. It may well be that the Court of Justice will conclude that the reverse burden of proof is compatible with the presumption of innocence.  There are many differences between the two legal regimes considered in this paper – not least that the English courts have had in mind the possibility of “reading down” incompatible provisions under section 3 of the Human Rights Act and thereby treating them as imposing an evidential burden only.   If and when the matter does come before the Court of Justice, it will be interesting to see how far the kinds of factors that the English courts have considered relevant in the domestic criminal sphere feature in the Court’s deliberations. 
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