GENERAL PRINCIPLES OF REVIEW IN EU AND DOMESTIC LAW

“The Protection of human rights and the EU Charter of Fundamental Rights”
29  May  10.15-10.30

Mr Justice Blake

1. Of the many gifts that the ancient Greek world endowed modern Europe with, two can be mentioned today:  the rule of the demos, democracy, and the laws of hospitality, xenia. Both will serve as the backdrop to my remarks on the protection of human rights within the European Union.

2. Neither were rights that were perfect in their achievement. Scholars tell us that the narrative of the Odyssey is a cautionary tale about abuse of the duty of hospitality that underlay social relations in bronze-age society. The law of hospitality indicated amongst other things that when a stranger arrived in your house, you had to offer him nourishment and  a bed for the night before inquiring into who he was, after which you were free to kill him if you so wished. We can with confidence state that the EU Reception Directive 2003/9 EC provides an advance on these early measures, where there is an obligation to accommodate and support asylum seekers pending final determination of their claims, at which point the state can send the rejected claimants back to meet their fate in Iraq, Afghanistan, the maghreb or whatever other delightful spot whence they came. 
3. By creating a level playing field the Reception Directive was designed to avoid the mini odysseys up and down the Balkans and across central and Western Europe as asylum seekers sought an amenable safe haven; the Dublin Regulations were designed to permit an uniform response to an application made somewhere other than the first state of arrival within the EU: on your bike and back to the EU state whose borders you first entered. Unfortunately, it appears that Greek implementation of the Reception Directive was entrusted to that enthusiastic official based somewhere on the road to Athens, Mr Procustes whose arrangements to accommodate asylum seekers: young, old, male, female, traumatised, opportunistic in the same place and the same manner alike were somewhat grudging in terms of respecting the spirit of human dignity. Perhaps he was inspired by modern writers on another cardinal virtue of the modern age, the principle of equal treatment, cutting the mighty down to size and expanding the short of stature so that they all just fitted nicely.
4. It was of course the striking evidence of the failure of the Greek state to implement the Reception Directive that lead the Court of Appeal to make the first reference to the Court of Justice in R (NS) v Secretary of State [2010] EWCA Civ 990 Case C-411/10411/10.  What we already learn from the decision is that contrary to the views of the first instance judge the Charter is justiciable in the UK courts and Protocol No 30 is an interpretative statement indicating that the Charter does not extend the law and practices of the United Kingdom or the jurisdiction of the Court of Justice but declares rights and freedoms that are already acknowledged and provided for in domestic law.
5. It is a little puzzling why the Supreme Court previously had difficulty with the proposition that to expel someone to a another country (albeit within the EU and the Council of Europe) where there were substantial grounds to fear that their rights to dignity, security, liberty and freedom from inhuman and degrading treatment would be seriously at risk would be a breach of their human rights, particularly in the light of the decision of the UK Supreme Court in Adam and Limbuela [2005] UKHL 66 and the Strasbourg court in  Decision No 43844/98  TI v UK  2000  that  the Dublin Convention does not trump a State’s obligations under the ECHR. That such immigration action within the scheme of the transfer arrangements established by EU law, does breach Art 3 of the ECHR and therefore also the EU Charter is in little doubt having regard to the emphatic judgment of the Human Rights Court in MSS v Belgium and Greece  December 2010.
6. Doubtless we shall learn more about the status of the Charter in EU law and its application to immigration decisions. There can surely be little room for the Court to avoid addressing this issue as it did in C-34/09 Zambrano 8 March 201 when it might well have expected to have prayed Article 24 (3) of the Charter in aid of its decision about the impact on the child of the uncertain residence status of the foreign parents.

7. But let us return world where participatory democracy although  a radical departure with profound resonances in subsequent world history too was a less than perfect arrangement. We can acknowledge without applying a smug sense of subsequently developed values that   the right to vote was reserved to male citizens, and slaves, women and foreigners did not count.  We can also note that this mode of government was contested by the philosophers who were appalled at the lack of wisdom arising from the rule of the rude mechanicals. Prone to rise to repressive measures of exile of anyone who appeared to becoming too glamorous, too clever or too powerful. 

8. The Oxford Classical Dictionary tells us that the citizens enjoyed above all freedom of speech to express their views and resented interference with it. All this has redolence in the modern age: the application of rights by judges, the contrary demands of the press, and the assertions of the legislative supremacy of Parliament even in areas where delicate judgments as between competing rights and freedoms have to be made. It is the Strasbourg Court’s jurisprudence on the overbroad exclusion of serving prisoners from the franchise that has lead to a constitutional conflict and the first example of Parliament voting down a judicial declaration of incompatibility, although in subsequent litigation the British judiciary have declared that it for Parliament to make the appropriate choice and not the judiciary to adopt the least worst solution 

9. One can perhaps imagine the reaction on the pynx hill to the reading of the proclamation of the Pan Hellenic Court of Human Rights that the restrictions on the franchise were disproportionate and had to be revisited. You cant just deprive all slaves of the right to vote without any form of selection. Some slaves are very close to manumission and will play a role in affairs that are being voted on now; others already play a central role in the local economy. As for women, surely there should be some process preferably a judicial one whereby, the suitability of women to vote on matters of state could be assessed. Who are the Pan Hellenic Court to tell us Athenians how we should run our affairs, a headline in the Daily Agora might have run: they are nothing but a bunch of Spartans, Corinthians, Cretans, Thessalonians etc etc whose ideas of fundamental rights are fundamentally lacking in decency modernity and propriety.
10. So there is nothing new under the sun, although it is rather comforting to be in the sun to discover this fact. The history of society is always about a tension between the way people do things and the way the majority wish to continue to do things and the way people ought to do things according to precepts that they once signed up to. Let us remember that it was only in 1923 that the Privy Council on appeal from Canada decide that in constitutional interpretation were people for the purpose of the franchise and eligibility for office, thus both inventing the living tree metaphor for rights adjudication and overturning a remarkable line of British decisions to the contrary.
11. If you sign up to a Convention that provides for the right of free and fair elections, and jurisprudence that gives importance to democratic participation as a cardinal virtue, it is not particularly surprising that the Court should examine whether national rules on their franchise are rational and proportionate. 
12. Article 3 of Protocol No. 1 to the ECHR provides that “The High Contracting Parties undertake to hold free elections at reasonable intervals by secret ballot, under conditions which will ensure the free expression of the opinion of the people in the choice of the legislature.”

13.  Was there not at least one cheer raised amongst the third estate in jingoland when the Strasbourg Court handed down in judgment in Matthews v United Kingdom (1999) concluding that denial of the right of Gibraltarians of the right to vote for the European Parliament was a breach of this principle? An examination of the reasoning demonstrates the logic of the courts reasoning:-

a) the living instrument approach applied to democratic institutions that were not envisaged when the Convention was first drafted;
b) to exclude the EP from its scope would risk undermining the principle of an effective political democratic given its powers and responsibilities;
c) the rights of the citizen set out are not absolute but may be subject to limitations;
d) states enjoy a wide margin as to means  but the Court must be satisfied that conditions do not impair the essence of the right and deprive it of effectiveness and that restrictions pursue a legitimate aim and are proportionate.

14. The decision of the Grand Chamber of the E Ct HR in Hirst No 2 (2005)  follows the same reasoning and is surely merely another facet of the same tetradrachm?  It is no surprise to find the Court proceeded its conclusion by an extensive review of practice in the constitutions and charters of other countries, including for obvious reasons South Africa. In fact not for the first time a decision of Chief Justice McLachlin in the Canadian Supreme Court in Sauvé v. the Attorney General of Canada (No. 2) in 2002 pointed the way to the Court’s approach.
15. If over an mighty executive excludes citizens from participating in the franchise where on prohibited grounds of race, sex, social status  or disproportionate measures of dis-application of civil rights, does not does judicial protection of the principle of democracy entitle or require judges to step in certain eventualities? 

16. Certainly, the Charter like Protocol 1 of the Convention assumes so. Article 39 (1) of the Charter   provides that “every citizen of the Union has the right to vote and stand in elections as a candidate at elections to the European Parliament in the member state in which he she resides, under the same conditions As nationals of that state”? Would the Luxembourg court be satisfied with a brief review of the legislation that a German prisoner was being treated no worse than a British one, or would a more substantive examination of justification of a restriction on the franchise be required?
17. If Strasbourg was not going to let judicial protection of democratic rights slip behind Canada, surely Luxembourg should not allow its new found responsibilities for the protection of human rights to be any less intensive and demanding than Strasbourg?
18. Clearly the intensity of judicial scrutiny turns on the degree of respect that should be afforded to representational democracy to make choices in the field of social and economic policy subject to overall judicial supervision. But just as the European Courts are likely to give greater weight to decisions of British courts that grapple with the problems themselves and ask the right questions, surely courts as a whole are likely to give greater respect to decisions of democratically accountable institutions that examine the problem objectively, present balanced treasons for particular options, and take into the account he effect of those disadvantaged by the proposals. The language of rabble rousing does not lend itself to calm analysis of proportionality?

19. It is a great benefit and privilege to be part of an European community where differences of race, religion, language, political history and social and cultural norms can be accommodated within over arching principles reflecting the basis tenets of civilised society. Certainly in none of ours societies is democratic accountability sufficiently to achieve respect for human rights. The voice of the majority, or more precisely the Parliamentary majorities arising from the outcome of elections under current arrangements, will not necessarily protect the legitimate rights of the other: whether an ethnic or other minority.
20. Nowhere is this made more plain than in the field of laws relating to foreigner or the non national: a strong concern of the EU with respect to other EU citizens, their non citizen family members or third country nationals here are seeking admission here under recognised international law principles. Foreigners do not vote in national elections and yet are governed by the laws and policies that democratic institutions make. This was one reason why Tom Bingham in his judgment in Huang [2007] UKHKL 11 rejected the proposition that the immigration rules should be taken as striking the fair balance between competing interests subject to exceptional circumstances.

21. It is for this reason also that judges in the United Kingdom and European are likely to be kept busy in adjudicating on public law conflicts whether under common law, the Human Rights Act, EU treaties and subordinate legislation or the Charter itself.
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