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Democracy is founded on the principle that each individual has equal value. Treating some as automatically having less value than others not only causes pain and distress to that person but also violates his or her dignity as a human being. The essence of the Convention, as has often been said, is respect for human dignity and human freedom … Second, such treatment is damaging to society as a whole. Wrongly to assume that some people have talents and others do not is a huge waste of human resources. It also damages social cohesion, creating not only an under class, but an under class with a rational grievance. Third, it is the reverse of the rational behaviour we now expect of Government and the State. Power must not be exercised arbitrarily. If distinctions are to be drawn, particularly upon a group basis, it is an important discipline to look for a rational basis for those distinctions. Finally, it is a purpose of all human rights instruments to secure the protection of the essential rights of members of minority groups, even when they are unpopular with the majority. Democracy values everyone equally even if the majority does not.

Introduction

1. The principle of non-discrimination has been foundational in EU law.  Such is reflected in the Treaty of Rome’s guarantees against discrimination connected to nationality, as between nationals of Member States, and gender discrimination in pay (Article 6 and 119 of the Treaty of Rome 1957).
  Further provision in the Treaty of Rome, in its original form, addressed free movement, so prohibiting discrimination as between nationals of Member States, in the context of employment,
 establishment
 and in the provision of services.

2. The Treaty’s prime function, however, was of course to create a common market by the eventual abolition of tariff barriers and the securing of the free movement of people and goods within it, and it was therefore in essence a trade agreement.  As has been observed, the terms of the 1957 Treaty of Rome were integrated with, and closely modelled on, those of other international treaties then existing, such as the General Agreement on Tariffs and Trade (GATT) and international monetary arrangements such as the International Monetary Fund (IMF).
  The original equality provisions must, therefore, be understood in that context.  
3. One of the most important equality guarantees in the original Treaty was found in Article 119 (now Article 157, TFEU). This required Member States to ensure and maintain “the application of the principle that men and women should receive equal pay for equal work”.  That provision was the basis for secondary legislation addressing discrimination in pay,
 equality of treatment as between men and women in employment and occupation
 and drove much of the early case law exploring the concepts of equality and non-discrimination.
  However, one (and perhaps the most significant) of the aims of Article 119 was “to avoid a situation in which undertakings established in States which have actually implemented the principle of equal pay suffer a competitive disadvantage in intra-Community competition as compared with undertakings established in States which have not yet eliminated discrimination against women workers as regards pay”.
  Whilst, then, the “principle of equal pay forms part of the foundations of the Community”,
 the aspiration for it was in large part economically driven,
 consistent with the principal purposes of the Treaty of Rome.  Perhaps reflecting those aspirations, the concepts of discrimination and inequality seen both in early secondary legislation and case law emanating from the ECJ (now CJEU) adopted very formalistic concepts of discrimination, concerned principally with addressing differences in treatments connected to the, limited, protected characteristics (gender and nationality
).  
4. The early legislative measures (both in the Treaty of Rome and secondary legislation) did not define with any particularity inequality and discrimination for the purposes of the non-discrimination guarantees contained within them.
  The meaning to be afforded the concepts of direct and indirect discrimination, both of which were, according to case law, covered by the prohibitions on inequality and discrimination, were developed by case law
 (with, perhaps tellingly given the original aspirations for the EEC, a more liberal concept of indirect discrimination developing in the context of nationality discrimination
).
5. There was little specific provision in the early legislation for positive discrimination
 – to address pre-existing disadvantage – or multiple or intersectional forms of discrimination.  As with the United Kingdom’s first domestic anti-discrimination schemes, early EU concepts of equality and non-discrimination, were not generally concerned with the causes of disadvantage, nor did they seek to challenge the advantages associated with particular personal characteristics (such as male gender, dominant ethnicity etc).  They did not require any “levelling up” for the purposes of securing substantive equality and as with other formalistic guarantees against discrimination, start from the fiction that all classes start from the same level and measure “discrimination” accordingly.  Nor did they impose any duties on Member States to promote equality outside of the obligations imposed by those early legislative measures which were drafted in negative terms (prohibiting discrimination but not imposing any obligation to secure equality). That the early equality and non-discrimination guarantees were rooted in economic imperatives, rather than founded, as with modern equality guarantees, in respect for human dignity and democratic values, no doubt informed their content.  Equality guarantees found in other constitutional orders have been afforded more progressive meanings such as to at least provide the opportunity of tackling structural and entrenched forms of inequality and disadvantage.  The development of such principles is usually founded in respect for fundamental rights and human dignity in particular.
  Such an approach allows for substantive concepts of equality and discrimination to develop – that is, concepts that are concerned with securing particular equality outcomes.  Viewing equality and discrimination through the prism of “human dignity” such that the inherent dignity in everyone is recognised as arising from their humanity, means that measures which are disrespectful of individuals and groups because of the human or social characteristics they possess or because of historic disadvantage associated with those characteristics will necessarily be repugnant.  A “dignity” model acknowledges prejudices and stereotyping but also recognises an entitlement to “personal development,” forging a link between dignity and autonomy so that the “idea that we should ask whether [a measure] affects membership in society in a basic way or denies participation in important social institutions suggests that these forms of participation are crucial in their own right to a life with dignity”.
  The close relationship between equality and respect for human dignity has been acknowledged in the case law from Canada and South Africa, in particular both emphasising the need in any equality analysis to consider past patterns of discrimination and disadvantage, the purpose of any discriminatory measure complained of (and whether it is intended to achieve a worthwhile societal goal, like furthering equality), the extent to which the discrimination has affected the complainants rights or interests, and whether the discrimination has led to an impairment of the complainants fundamental human dignity or to an impairment of a comparably serious nature.
  
6. As the EU institutions themselves began to develop a more progressive commitment to fundamental rights,
 so too the scope of the equality guarantees and their content in EU law developed.  As Aidan O’Neill has observed:

The response by the CJEU to … tensions concerning – and implicit and express challenges to – the claim primacy of EU law over, in particular, the fundamental rights contained in national constitutions, was to ‘discover’ that, notwithstanding the failure by the drafters to include any Bill of Rights within the original European Treaties, EU law itself contained unwritten principles requiring the protection of fundamental rights. 

7. Those fundamental rights included those reflected in International Treaties for the protection of human rights, including the ECHR
, and other international instruments including the United Nations Conventions on discrimination.
   A principle of equality had long since been regarded by the CJEU as one of the “general principles” of EU law
 developed in particular in the context of administrative law disputes with the Commission
 but this too was a highly formalistic principle concerned only with ensuring that like cases were treated alike (and different cases treated differently) so as to ensure that disparity in treatment by legal provisions and/or administrative practice demanded justification by being shown to rest on legally relevant and significant differences.
  The development of fundamental rights as part of the general principles of EU law offered the possibility of broader protection.  
8. Running parallel with these developments were increased calls across Europe for legislation addressing race discrimination.  In the original Treaty, as mentioned above, a prohibition against nationality discrimination was enacted but limited only to discrimination as between nationals of Member States and there was no competence otherwise to address race discrimination.  The 1980s and in particular the 1990s saw a significant increase in the lobbying by the European Parliament and the formation of an effective, organised pan-European lobby, galvanised around the issues of racial and religious discrimination, most notably in the form of the Starting-Line Group.  These two bodies, in particular, “propelled the European Union forward … [and] raised the profile of racism in Europe”.
  Increasingly too, the CJEU was responsible for the developing momentum around the development of equality rights.
  The European Council followed with increasingly progressive legislative measures (the political impetus for which is described by Mark Bell
 and included a need to demonstrate that the EU was not purely focussed on the needs of business if ratification on the Treaty on the European Union was to be achieved) and there has in consequence been considerable progression both in the scope of the protections afforded by EU equality law and the meanings to be afforded the concepts underpinning them.

9. As I have already mentioned, the concepts of equality originally developed in EU law were highly formalistic.  References to “dignity” were present, even fairly early on, but rare.
  Further, prior to the Treaty of Amsterdam there was no competence in the EU to legislate against discrimination outside of those grounds originally protected by the Treaty of Rome, namely gender and nationality discrimination (as between nationals of Member States). Increasingly there were soft law measures addressing race,
 disability,
 and sexual orientation
 for example, but no hard law outside the fields of gender and nationality.

10. The most significant development for equality law since the enactment of the Treaty of Rome itself came, then, with the Treaty of Amsterdam and the amendments it introduced, in particular Article 13, EC Treaty
 which provided the European Council with competence for the first time to enact legislation generally
 addressing discrimination based on sex, racial or ethnic origin, religion and belief, disability, age or sexual orientation.  The first Article 13 Directive was the Race Directive (“implementing the principle of equal treatment between persons irrespective of racial or ethnic origin” (2000/43/EC)) addressing discrimination connected to racial and ethnic origin.
 Its recitals refer to the UN Conventions addressing discrimination connected to gender and race and other international instruments addressing fundamental rights and its substantive measures introduce more nuanced concepts of discrimination, including a more liberal concept of indirect discrimination and protection against harassment founded in a “dignity” model.
  Specific provision is also made permitting “positive action” for the purposes of “ensuring full equality in practice”.
  Member States are also required by its terms to designate a body or bodies for the promotion of equal treatment of all persons without discrimination connected to racial or ethnic origin.
  Following only five months afterwards, the Framework Directive (“establishing a general framework for equal treatment in employment and occupation (2000/78/EC)”) was enacted, reputedly in consequence of the momentum created by the passing of the Race Directive
.  It addresses discrimination connected to religion and belief, disability, age and sexual orientation, in the sphere of employment and occupation.
  It followed closely the model adopted by the Race Directive, though narrower in scope, and introduced a concept of “reasonable accommodation” in the case of disabled persons.
  It too addressed positive action in terms
 and, as with the Race Directive, in its recitals made express reference to the UN non-discrimination Conventions and other international fundamental rights instruments.  
11. The Treaty of Amsterdam also amended Article 119 (which became Article 141 and is now 157, TFEU) which thereafter provided explicit competence for the enactment of legislation addressing gender discrimination in employment and occupation. In consequence, and following the two Article 13 Directives, the Equal Treatment Directive 76/207/EEC was amended
 so as to adopt the same more liberal concepts of discrimination found in the Article 13 Directives.  The amending Directive
 again referred in terms to the United Nations Conventions on discrimination and other international fundamental rights instruments. (A new consolidated – “Recast” - Directive has since been enacted merging seven Directives on equality between men and women in employment and occupation (Directive 2006/54/EC), and adopting the newer concepts of discrimination seen in the amended Equal Treatment Directive).  The protection against gender discrimination in EU law was extended so as to more closely reflect the protections against race discrimination seen in the Race Directive (though still with more limited scope
) by the enactment of the Gender Goods and Services Directive (“implementing the principle of equal treatment between men and women in the access to and supply of goods and services” (2004/113/EC)), again under Article 13.  This too acknowledged the influence of international human rights instruments in its recitals and adopted the same more progressive concepts of discrimination seen in the newer Directives.  
12. Further, the European Commission has promulgated a proposal for a new Equal Treatment Directive (“proposal for a Council Directive on implementing the principle of equal treatment between persons irrespective of religion or belief, disability, age or sexual orientation” (COM (2008) 426 Final)).  This is intended to build on the existing Article 13 Directives
 by extending the protection against discrimination connected to age, religion and belief, sexual orientation and disability outside the employment and occupational spheres.  In its recitals, the proposed Directive again refers to international human rights instruments and develops progressively the concept of discrimination, at least in the sphere of disability where an anticipatory reasonable adjustments duty is proposed.
  Its scope is wide, covering “social protection, including social security and health care; social advantages; education; access to and supply of goods and other services which are available to the public, including housing”.
  And it is intended to cover religion or belief, disability, age, and sexual orientation.
  Its enactment will mean paradoxically that protection against gender discrimination which can be traced to the origins of the European Community in the Treaty of Rome will be less comprehensive than that afforded the newer strands since the Gender Goods and Services Directive is somewhat more limited in scope.  It contains specific provision addressing positive action so as to permit Member States to maintain or adopt “specific measures to prevent or compensate for disadvantages linked to religion or belief, disability, age or sexual orientation” for the purposes of “ensuring full equality in practice”.

13. The protections thus afforded by EU law now and proposed are unrecognisable as compared to the original Treaty protections.  The concepts of discrimination are developing progressively so whilst still largely formalistic are introducing concepts of dignity and substantive equality, in particular through harassment, the reasonable adjustments duty and provision for positive action.  As, then, political imperatives have informed developments in the EU generally, so EU equality law has progressively developed.  
14. Two further developments have also been of very real significance for EU equality law.  Firstly, Article 6(2) TEU provides that “the Union shall accede to the European Convention for the Protection of Human Rights and Fundamental Freedoms” so bringing the Convention, and its equality guarantee in Article 14, within the EU legal order and, secondly, the proclaiming of the EU Charter of Fundamental Rights. 
 As to the Charter’s main provisions relevant to equality and non-discrimination it provides, amongst other things, that:

· “Human dignity is inviolable. It must be respected and protected.”

· “Everyone has the right to respect for his or her physical and mental integrity.”

· “No one shall be subjected to torture or to inhuman or degrading treatment or punishment.”

· “Everyone has the right to respect for his or her private and family life, home and communications.”

· “Everyone is equal before the law.”

· “Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or any other opinion, membership of a national minority, property, birth, disability, age or sexual orientation shall be prohibited.”

· “The Union shall respect cultural, religious and linguistic diversity.”

· “Children shall have the right to such protection and care as is 
necessary for their well-being. They may express their views freely. Such views shall be taken into consideration on matters 
which concern them in accordance with their age and maturity.”

· “The Union recognises and respects the rights of the elderly to lead a life of dignity and independence and to participate in social and cultural life.”

· “The Union recognises and respects the right of persons with 
disabilities to benefit from measures designed to ensure their independence, social and occupational integration and participation in the life of the community.”

· “Every worker has the right to working conditions which respect his or her health, safety and dignity.”

15. By Article 52: “In so far as th[e] Charter contains rights which correspond to rights guaranteed by the Convention for the Protection of Human Rights and Fundamental Freedoms, the meaning and scope of those rights shall be the same as those laid down by the said Convention. This provision shall not prevent Union law providing more extensive protection.” 
16. The post Lisbon TEU reflects the progression in EU law in its recitals which states that in entering the Treaty, States are, among other things,  

drawing inspiration from the cultural, religious and humanist inheritance of Europe, from which have developed the universal values of the inviolable and inalienable rights of the human person, freedom, democracy, equality and the rule of law … 

17. Specific provision is also made in the TEU addressing equality, as follows:

the Union is founded on the values of respect for human dignity, freedom, democracy, equality, the rule of law and respect for human rights, including the rights of persons belonging to minorities. These values are common to the Member States in a society in which pluralism, non-discrimination, tolerance, justice, solidarity and equality between women and men prevail.  (Article 2)


the Union ... shall combat social exclusion and discrimination, and shall promote social justice and protection, equality between women and men, solidarity between generations and protection of the rights of the child. (Article 3(3))

observe the principle of the equality of its citizens, who shall receive equal attention from its institutions, bodies, offices and agencies.  (Article 9)
18. Further, Article 21, which requires that the EU’s external action “on the international scene” shall be guided by, among other things, 

democracy, the rule of law, the universality and indivisibility of human rights and fundamental freedoms, respect for human dignity, the principles of equality and solidarity, and respect for the principles of the United Nations Charter and international law.
And indeed the EU has recently become a party to the UN Convention on the Rights of Persons with Disabilities.

19. The TFEU, too, contains provision addressing inequality and non-discrimination (some of which has been referred to above), including in its Article 2 (“in all its activities, the Union shall aim to eliminate inequalities, and to promote equality, between men and women”);  Article 10 TFEU (in “defining and implementing its policies and activities” to “aim to combat discrimination based on sex”); Article 19 (empowering the EU legislature to “take appropriate action” to combat sex discrimination) and Article 153(1)(j) (providing a legislative basis for EU action to support and complement the activities of the Member States in achieving “equality between men and women with regard to labour market opportunities and treatment at work”).

20. There remain, however, areas where the EU approach to equality falls behind those seen in more progressive constitutional settlements (South Africa and Canada being key examples).  The approach of the CJEU to positive discrimination has been somewhat formalistic and restrictive.  As seen above, the EU principle of equality does not, in principle, preclude positive action.  Article 2(4) of the original Equal Treatment Directive 76/207/EEC contained provision (albeit without particularity
) for positive action, as do the newer Directives. However, the CJEU has to date demonstrated a considerable lack of enthusiasm for such provisions. In Marschall v Land Nordrhein Westfalen
 the CJEU concluded that a measure under which equally qualified women were given preference for promotion where there were fewer women than men at the level of the relevant post, was not contrary to the 1976 Directive. However, a very significant feature of the rule in issue was the existence of a saving provision which guaranteed for male candidates that women would not be given priority if reasons specific to an individual, equally qualified male candidate, tilted the balance in his favour.
   According to the CJEU’s decisions on this issue, positive action measures must be proportionate
 in all the circumstances,
 and should not constitute blanket measures
 giving absolute and unconditional priority or access only to individual candidates of the under-represented sex.
  In C-104/09, Alvarez v Sesa Start Espana, the CJEU held that the positive action provisions addressing gender, “authorise national measures relating to access to employment, including promotion, which give a specific advantage to women with a view to improving their ability to compete on the labour market and to pursue a career on an equal footing with men…  The aim… is to achieve substantive, rather than formal, equality by reducing de facto inequalities which may arise in society and, thus… to prevent or compensate for disadvantages in the professional career of the relevant persons…”.  However, the CJEU have considered that that aim is not generally promoted where benefits are accorded to women automatically, even where women are underrepresented (and presumably such positive action is the only means by which that might be redressed).
   In C-450/93, Kalanke v Freie Hansestadt Bremen [1996] ICR 314, the ECJ held that: 

The Directive precludes national rules….. which, where candidates of different sexes shortlisted for promotion are equally qualified, automatically give priority to women in sectors where they are underrepresented, under-representation being deemed to exist when women do not make up at least half of the staff in the individual pay brackets in the relevant personnel group or in the function levels provided for in the organization chart.
 

21. The CJEU in Kalanke held that rules permitting positive action which would otherwise be discrimination must be interpreted strictly because they amount to a derogation from an individual right provided for in EU law.
  Thus the CJEU do not apparently regard such measures as intrinsic to a non-discrimination/equality guarantee, reflecting the very formalistic approach to non-discrimination seen in the Directives.

22. Further, and importantly given the patterns of disadvantage that are experienced by reference to the protected characteristics, there is no provision made in relation to multiple or intersectional discrimination.  The new Directives acknowledge the existence of the same in their recitals.  Thus, for example, the Race Directive provides in its recitals that:  “In implementing the principle of equal treatment irrespective of racial or ethnic origin, the community should, in accordance with Article 3(2) of the EC Treaty,
 aim to eliminate inequalities, and to promoted equality between men and women, especially since women are often the victims of multiple discrimination.” 
  However, none of the substantive provisions of the Directives address multiple discrimination and the concepts of discrimination provided for make addressing the same somewhat problematical.
  
23. Further still, EU law does not generally impose equality duties on Member States, requiring that action be taken directed at addressing pre-existing discrimination, inequality and disadvantage associated with the protected characteristics.  Such duties are a feature of more progressive legislative models.
  Article  29 of the Recast Directive requires that “Member States shall actively take into account the objective of equality between men and women when formulating and implementing laws, regulations, administrative provisions, policies and activities in the areas referred to in this Directive” but comparable duties are not seen elsewhere and nor is this “mainstreaming” duty especially robust.
24. There is then still some way to go before the EU can be described as providing for model equality law.
� 	Per Baroness Hale, Ghaidan v Godin-Mendoza [2004] AC 605, para 132 (internal reference removed).


� 	Now seen in Articles 18 and 157, respectively of the Treaty on the Functioning of the European Union (TFEU).


� 	Case 41/74 Van Duyn v Home Office [1974] ECR 1337 and see Council Regulation (EEC) 1612/68 “On freedom of movement for workers within the community”.


� 	Article 52.


� 	Article 59. Now Article 45, 49 and 56, TFEU respectively.


� 	See, for a full discussion, “EU Law for UK Lawyers”, Aidan O’Neill (2011, Hart), forthcoming.  With thanks too to Aidan for advanced sight of this valuable work which I have been able to draw upon in preparing this paper.


� 	Council Directive 75/117/EEC “On the approximation of the laws of the Member States relating to the application of the principle of equal pay for men and women”. 


� 	Council Directive 76/207/EEC “On the implementation of the principle of equal treatment for men and women as regards access to employment, vocational training and promotion and working conditions”.


� 	See, for example, Defrenne v Sabena (No.2) [1976] ICR 547.


� 	Defrenne, 565-6 (judgment of the ECJ at paras 8-12).


� 	Defrenne, 566, para 12.


� 	The ECJ observe too that Article 119 formed “part of the social objectives of the community, which is not merely an economic union, but is at the same time intended, by common action, to ensure social progress and seek the constant improvement of the living and working conditions of their peoples”, 565, para 10.


� 	And then only as between nationals of Member States.


� 	See Article 148, Article 119 and Council Regulation (EEC) 1612/68, Council Directive 74/117/EEC and Council Directive 76/207/EEC.


� 	See, for example in the context of pay; Case 170/84, Bilka v Kaufhaus GmbH v Weber von Hartz [1987] ICR 110 holding that Article 119 was wide enough in scope to cover indirect discrimination, as well as direct discrimination.


� 	Case C-237/94, O’Flynn v Adjudication Office [1996] ECR I-2617 (“unless objectively justified and proportionate to its aim, a provision of national law must be regarded as indirectly discriminatory if it is intrinsically liable to affect migrant workers more than national workers and if there is a consequent risk that it will place the former at a particular disadvantage.  It is not necessary to find that the provision in question does in practice affect a substantially higher proportion of migrant workers”, para 20-1), cf Bilka Kaufhaus, supra.


� 	See, Article 119 and cf Article 141(4) EC Treaty (now Article 157, TFEU). See, Article 2(4), 76/207/EEC in its un-amended form for the original positive action provision.


� 	“Respect for human dignity is the unifying constitutional principle for a society that is not only particularly diverse, but extremely unequal.  This implies that the Bill of Rights exists not simply to ensure that the ‘haves’ can continue to have, but to help create conditions in which the basic dignity of the ‘have nots’ can be secured”, Albie Sachs, “The Strange Alchemy of Life and Law” (OUP, 2009), 213.


� 	D Reaume, “Discrimination and Dignity” (2003) Louisiana Law Review 63, 645-95, 674 reprinted in C McCrudden, Anti Discrimination Law (Second Edition 2003, International Library of Essays in Law and Legal Theory, Second Series), 248-97.


� 	President of South Africa and Another v Hugo (1997) 4 SA1(CC) Law v Canada (Minister of Employment and Immigration) [1999] 1 SCR 497; Andrews v Law Society of British Columbia [1989] 1 SCR 143; Minister of Home Affairs and Others v Fourie and Bonthuys; Lesbian and Gay Equality Project and Others v Minister of Home Affairs and Others (2005) cases CCT60/04 (“Equality means equal concern in respect across difference.  It does not pre-suppose the elimination or suppression of difference.  Respect for human rights requires the affirmation of self, not the denial of self.  Equality therefore does not imply a levelling or homogenisation of behaviour or extolling one form as supreme, and another as inferior, but an acknowledgement and acceptance of difference.  At the very least, it affirms that difference should not be the basis for exclusion, marginalisation and stigma.”)


� 	For a discussion of which see O’Neill, supra, chapter 6.


� 	Ibid 199, para 6.11.


� 	Case 4/73, Nold v Commission [1974] ECR 491, 507; Case C-299/95, Kremzow v Austria [1997] ECR 1-2629.


� 	Case C-158/91, Criminal proceedings against Jean-Claude Levy [1993] ECR 1-4287, para 18 and the opinion of AG Jacobs in Case C-409/95, Marschall v Land Nordrhein-Westfalen [1997] ECR 1-6363, para 53.


See, for example, Case 283/83, Racke [1984] ECR 3791; Case C-15/95, Earl [1997] ECR 1-1961.


� 	See Aidan O’Neill para 14.02


� 	Case C-63/89, Les Assurances de Credit v Council & Commission [1991] ECR 1-1799.


� 	E Bleich and MC Feldmann, “The Rise of Race? Europeanisation and Anti-Racist Policy Making in the EU” [2004] Paper prepared for the conference “The Impact of Europeanisation on Politics and Policy in Europe: Trends and Trajectories” held at the University of Toronto, 7-9 May 2004.  For a discussion on the history see, “Equality Law” (2007, OUP), Karon Monaghan, para 427 et seq.


� 	“Anti-Discrimination Law and the European Union”, Mark Bell (2002, OUP), 46.


� 	Ibid, 47 et seq


� 	See, for example, Council recommendation, 13 December 1984 “On the promotion of positive action for women”; Commission Recommendation 27 November 1991 “On the protection of the dignity of women and men at work” (91/131/EEC earlier reference 84/635/EEC).


� 	See, for example, Resolution of the European Council and the Representatives of the Governments of the Member States, meeting within the Council of 29 May 1990, on the fight against racism and xenophobia, OJ C 157/1, 27 June 1990; European Council Consultative Commission on Racism and Xenophobia, Final Report, 12 April 1995, Doc SN2129/95; 1986 Joint Declaration against Racism and Xenophobia signed by European Parliament, European Commission, and European Council, OJ C 158/1, 25 June 1986; Report of the Committee of Inquiry on the Rise of Fascism and Fascism in Europe of the European Parliament, 25 Nov 1985.


� 	For example, Council Recommendation (EEC) 86/379 of 27 July 1986 on the employment of disabled people in the Community OJ L 225/43.


� 	Resolution of the European Parliament of 13 March 1984 on sexual discrimination at the workplace (OJ 1984 C 104, p 46); Commission recommendation of 27 Nov 1991 on the protection of the dignity of women and men at work (OJ L 49, p 1); resolution of the European Parliament of 8 Feb 1994 on equal rights for homosexuals and lesbians in the European Community (OJ C 61, p 40)).


� 	Now Article 19, TFEU.


� 	Within the limits of the powers conferred upon the Council and without prejudice to the other provisions of the Treaties.


� 	Article 1.


� 	Article 2(2(b)) and (3).


� 	Article 5.


� 	Article 13.


� 	Mark Bell, supra, 113.


� 	Article 1 – Note Race Directive scope of employment and occupation, social protection and social advantages, education and access to supply of goods and services; Article 3.


� 	Article 5.


� 	Article 7.


� 	By Directive 2002/73.


� 	2002/73/EC.


� 	It did not and does not cover discrimination connected to social protections and advantages and education.


� 	Now Article 19, TFEU.


� 	Article 4(1)(a).  The Framework Directive enacts a reactive reasonable adjustments duty directed at particular disabled persons and is thus much more limited in scope (Article 5).


� 	Article 3(1).


� 	Article 1.


� 	Article 5.


� 	For an example of the impact of the Charter on EU equality legislation, see, Case C-236/09, Association belge des Consommateurs Test-Achats ASBL and Others v Conseil des Minister  1/3/2011, §17 (concerning Article 5 of the Equal Treatment (Goods and Services) Directive which prohibits the use of sex (including costs related to pregnancy or maternity) as a factor to be taken into account in the calculation of insurance premiums or  financial services benefits in relation to all new contracts concluded after 21 December 2007. Member States were given the option under Article 5(2) to opt to continue to allow for sex-related differences in premiums and benefits where these can be demonstrated to the Commission, by accurate actuarial and statistical data, to be determining factors in the assessment of risk in such contracts.    However, in the Grand Chamber ruled that Article 5(2) appeared to allow Member States to maintain an exemption from the rule of unisex premiums and benefits without temporal limitation.  According to the CJEU, this worked against the achievement of the objective of equal treatment between men and women, as referred to, inter alia, in the Charter.   Accordingly the Court ruled that this derogation provided within the Directive should be considered to be invalid upon the expiry of an appropriate transitional period.   The Court held that in the insurance services sector, the derogation from the general rule of unisex premiums and benefits was invalid with effect from 21 December 2012.


� 		Provision is made permitting the limitation of these rights in certain narrow circumstances: Article 52(1) provides, ‘Any limitation on the exercise of the rights and freedoms recognised by this Charter must be provided for by law and respect the essence of those rights and freedoms. Subject to the principle of proportionality, limitations may be made only if they are necessary and genuinely meet objectives of general interest recognised by the Union or the need to protect the rights and freedoms of others.’


� 	Article 1.


� 	Article 3(1).


� 	Article 4.


� 	Article 7.


� 	Article 20.


� 	Article 21.


� 	Article 22.


� 	Article 24.


� 	Article 26.


� 	Article 31(1).


� 	See Council Decision 2010/48/CE. The EU ratified the Convention (but not the Optional Protocol) on the 23/12/2010.


� 	Article 1(4), “This Directive shall be without prejudice to measures to promote equal opportunity for men and women, in particular by removing existing inequalities which affect women's opportunities in the areas referred to in Article 1 (1).”


� 	Case C-409/95 Marschall v Land Nordrein Westfalen [1997] ECR I-6363.


� 	Cf Case C-450/93 Kalanke v Freie Hansestadt Bremen [1995] ECR I-3051.


� 	See Case C-319/03 Briheche v Ministre de l'Interieur [2004] ECR I-8807.


� 	See too Case C-407/98 Abrahamsson v Fogelqvist [2000] ECR I-5539.


� 	Case C-476/99 Lommers v Minister van Landbouw, Natuurbeheer en Visserij [2002] ECR I-2891.


� 	See Case C-158/97 Badeck [2000] ECR I-1875. See too Case E-1/02 EFTA Surveillance Authority v Norway [2003] 1 CMLR 23 (EFTA Court).


� 	In the Alvarez case, the ECJ held that it was unlawful to allow all new mothers a half-hour reduction in their working days to care for their child, while restricting the right of fathers to do the same to cases where both parents were employees of the company. (The Court strongly hinted that the situation may have been different if the explicit purpose was to ensure the “protection of the biological condition of the woman following pregnancy or the protection of the special relationship between a mother and her child”, such as by promoting breast-feeding, but found that this was not the case.)


� 	§24. See also, on slightly more complex facts, Abrahamson v Fogelqvist (C-407/98), judgment of 6 July 2000), in which the ECJ expressed concerns that preferable treatment was allowed even where the female candidate was less well-qualified than the male candidate and where “assessment of the qualifications of candidates by reference to the requirements of the vacant post is [not] based on clear and unambiguous criteria such as to prevent or compensate for disadvantages in the professional career of members of the under-represented sex” (§39). The Court ultimately held that: “the selection of a candidate from among those who are sufficiently qualified is ultimately based on the mere fact of belonging to the under-represented sex, and… this is so even if the merits of the candidate so selected are inferior to those of a candidate of the opposite sex. Moreover, candidates are not subjected to an objective assessment taking into account the personal situations of all the candidates. It follows that such a method of selection is not such as to be permitted…” (§53).


� 	§21.  See too, C-158/97, Application by Badeck and Others [2000] IRLR 432: “A measure which is intended to give priority in promotion to women in sectors of the public service where they are under-represented must be regarded as compatible with Community law if - it does not automatically and unconditionally give priority to women when men and women are equally qualified, and - the candidatures are the subject of an objective assessment which takes account of the specific personal situations of all candidates.”� The Court also held in Badeck, for example, that it was legitimate to allocate a set number of training places to women, where that was intended to eliminate the causes of women’s reduced opportunities of access to employment and careers. (§23 and §§ 52-55).


� 	Now Article 8, TFEU.


� 	See too, Recital 3, Framework Directive; and Proposed Directive, Recital 13.


� 	Though a recent decision in the United Kingdom, with similar concepts of discrimination enacted domestically, acknowledged for the first time the same; Ministry of Defence v DeBique [2010] IRLR 471. The Equality Act 2010 makes some provision for, as it is described, “Combined Discrimination: Dual Characteristics” (Section 15) but the Coalition Government has not brought these provisions into force.


� 	See South Africa’s Promotion of Equality and Prevention of Unfair Discrimination Acts, 2000 and 2002 and Employment Equity Act and see, for the United Kingdom, Section 149, Equality Act 2010 (and for a very progressive albeit very weak duty Section 1, Equality Act 2010 which has not been brought into force by the Coalition Government which has indicated that they have no intention so to do.)
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