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Introduction

1. The principle that decisions should be made free from bias or partiality is one of the fundamental principles of natural justice.  Originally expressed as the rule ‘No man a judge in his own cause’ (Nemo judex in re sua), the principle is now enshrined in Article 6 of the European Convention on Human Rights (“ECHR”) and in Articles 41 and 47 of the EU Charter of Fundamental Rights (“EUCFR”). 

2. However, it has long been widely recognised that it is vital that not only are decisions actually made free from bias or partiality, but that they appear to be.  As Lord Hewart CJ put it in the famous passage in R v Sussex Justices, Ex parte McCarthy
:

It is said, and, no doubt, truly, that when that gentleman retired in the usual way with the justices, taking with him the notes of the evidence in case the justices might desire to consult him, the justices came to a conclusion without consulting him, and that he scrupulously abstained from referring to the case in any way. But while that is so, a long line of cases shows that it is not merely of some importance but is of fundamental importance that justice should not only be done, but should manifestly and undoubtedly be seen to be done.

The question therefore is not whether in this case the deputy clerk made any observation or offered any criticism which he might not properly have made or offered; the question is whether he was so related to the case in its civil aspect as to be unfit to act as clerk to the justices in the criminal matter. The answer to that question depends not upon what actually was done but upon what might appear to be done.

Nothing is to be done which creates even a suspicion that there has been an improper interference with the course of justice. Speaking for myself, I accept the statements contained in the justices' affidavit, but they show very clearly that the deputy clerk was connected with the case in a capacity which made it right that he should scrupulously abstain from referring to the matter in any way, although he retired with the justices; in other words, his one position was such that he could not, if he had been required to do so, discharge the duties which his other position involved. His twofold position was a manifest contradiction.
3. The twin domestic UK law concepts of actual and apparent bias have their parallel in European law in the recognition by the European Court of Human Rights (“ECrtHR”) and the European Court of Justice (“ECJ”) that there are two aspects to the requirement of impartiality: subjective and objective impartiality.  Subjective impartiality means that the members of the tribunal themselves must be subjectively impartial; none of its members must show bias or personal prejudice, there being a presumption of personal impartiality in the absence of evidence to the contrary.  Objective impartiality requires the tribunal to “offer guarantees sufficient to exclude any legitimate doubt in this respect”
.

4. Broadly speaking, the ECrtHR and the ECJ appear to have had less difficulty with the practical application of these concepts than the domestic UK courts.  In particular, the concept of apparent bias has proved especially difficult to apply in practice, with the House of Lords having to examine the test for apparent bias seven times in the last decade
.

5. This paper does not purport to be a comprehensive review of the law of bias.  In particular, I do not deal at all with the line of cases under Article 6 ECHR concerned with the structural independence (objective impartiality) of decision-makers
.  Rather, it is something of a miscellany of issues and cases that appear to me to be of interest.  The paper divides into three sections as follows:

· An overview of the domestic UK law of bias (including particular consideration of the Persimmon Homes, BAA and Meletios cases);

· The European approach (including particular consideration of the cases of La Poste and Chronopost and the role of bias in procurement law); and, 

· Moot points (in which I highlight a number of difficult issues arising from the nature and application of the current domestic law of bias).

Overview of the domestic UK law of bias

General principles

Actual bias

6. There is no established test for actual bias: certainly, it must include having a closed mind, but bias comes in a number of forms and the cases appear to assume that it will be recognised when it is seen.  In the Porter v Magill and Pinochet cases their Lordships worked on a definition of bias as being ‘to unfairly regard, with favour or disfavour, a party’s case’ (which seems to be rather less than a closed mind.  Generally, however, what constitutes actual bias has received little judicial attention because advocates are reluctant to make submissions of actual bias and, indeed, it has in a number of cases been suggested that submissions of actual bias should not be made
.  Whether or not this reluctance is desirable is considered further below under ‘Moot points’.

Apparent bias
7. For present purposes, I concentrate, like the case law, on the test of apparent bias.  The modern, Article 6-compliant, test is that laid down in Porter v Magill
. Lord Hope at paragraphs 102 to 103, endorsed the approach set out by Lord Phillips MR in Re Medicaments and Related Class of Goods (No 2)
 as follows:

“The court must first ascertain all the circumstances which have a bearing on the suggestion that the judge was biased. It must then ask whether those circumstances would lead a fair-minded and informed observer to conclude that there was a real possibility, or a real danger, the two being the same, that the tribunal was biased.”

8. The two small, but supposedly important, shifts between the old test (laid down in R v Gough
) and that in Porter v Magill were that:

· The matter is to be judged from the perspective of the fair-minded and informed observer, and not the Court itself; and,

· The threshold is ‘real possibility’ and not anything higher.
9. In Lawal v Northern Spirit [2003] UKHL 35, [2003] ICR 856, Lord Steyn, giving the opinion of the appellate committee, explained the importance of the shift as having “at its core the need for ‘the confidence which must be inspired by the courts in a democratic society … public perception of the possibility of unconscious bias is the key”. 
The fair-minded and informed observer
10. Of course, the difficulty with requiring a court to determine what “a fair-minded and informed observer” might think is that the court then has to ask itself what qualities, knowledge and experience should be attributed to this fictional person.  Among the many judicial observations about the characteristics of the fair-minded and informed observer are the following:

· “Such an observer will adopt a balanced approach” (Lawal, supra, per Lord Steyn at [22]);

· “A reasonable member of the public is neither complacent nor unduly sensitive or suspicious” (Johnson v Johnson [2000] 201 CLR 488, 509 at [53] per Kirby, approved by Lord Steyn in Lawal).

· He/she is “gender-neutral” (Helow v Secretary of State for the Home Department [2008] 1 WLR 2416, per Lord Hope at [1]).

· “the sort of person who always reserves judgment on every point until she has seen and fully understood both sides of the argument” (Helow, per Lord Hope at [2]).

· “Her approach must not be confused with that of the person who has brought the complaint … The assumptions that the complainer makes are not to be attributed to the observer unless they can be justified objectively. But she is not complacent either. She knows that fairness requires that a judge must be, and must be seen to be, unbiased. She knows that judges, like anybody else, have their weaknesses. She will not shrink from the conclusion, if it can be justified objectively, that things that they have said or done or associations that they have formed may make it difficult for them to judge the case before them impartially.” (Helow, per Lord Hope at [2]).

· “The informed observer can be expected to be aware of the legal traditions and culture of this jurisdiction. … Our experience over centuries is that this integrity is enhanced, not damaged, by the close relations that exist between the judiciary and the legal profession. Unlike some jurisdictions the judiciary here does not isolate itself from contact with the profession. … This close relationship has not prejudiced but enhanced the administration of justice. … The informed observer will therefore be aware that in the ordinary way contacts between the judiciary and the profession should not be regarded as giving rise to a possibility of bias. On the contrary, they promote an atmosphere which is totally inimical to the existence of bias. What is true of social relationships is equally true of normal professional relationships between a judge and the lawyers he may instruct in a private capacity.”  (Taylor v Lawrence [2002] EWCA Civ 90; [2003] QB 528 at [61]-[63]). 

· He will know that judges are trained to have an open mind (El-Farargy v El Farargy and ors [2007] EWCA Civ 1149, per Ward LJ at [26]).
· The observer will also “be aware of the traditions of judicial integrity and of the judicial oath”, and will “give it great weight” (Robertson v HM Advocate 2007 SLT 1153 per Lord Justice-Clerk (Gill) at [63].

· “She will take the trouble to inform herself on all matters that are relevant. She is the sort of person who takes the trouble to read the text of an article as well as the headlines. She is able to put whatever she has read or seen into its overall social, political or geographical context. She is fair-minded, so she will appreciate that the context forms an important part of the material which she must consider before passing judgment.” (Helow, per Lord Hope at [3]).
· He will know “that public authorities operating a statutory scheme should be deemed to be professional and able to put out of their mind irrelevant considerations or personal conflicts” Feld v Barnet LBC and another [2005] EWCA Civ 1307, [2005] HLR 9.
· He "is able to distinguish between what is relevant and what is irrelevant, and that he is when exercising his judgment to decide what weight should be given to the facts that are relevant", per Lord Hope in Gillies v Secretary of State for Work and Pensions (Scotland) [2006] UKHL 2 [2006] 1 WLR 781 at [17].
· The observer can be expected to be aware of the legal traditions and culture (Lord Woolf CJ in Taylor v Lawrence, supra at 61), but may not be wholly uncritical of this culture (Lord Steyn in Lawal at [22]) and would adopt a balanced approach (Lord Steyn supra at [14]).

11. Such are the many admirable characteristics of the fair-minded and informed observer that even Lord Hope at [1] in Helow recognised that “she has attributes which many of us might struggle to attain to”. Indeed, one academic, having listed over some three lengthy paragraphs all the characteristics that judges have said should be imputed to the fair-minded observer, has observed: “If one were to attempt to describe the attributes of the Archangel Michael, one could not do much better”
.  More seriously, such are the characteristics of the fair-minded and informed observer that he/she appears to all intents and purposes to be a judge and not a member of the public at all.  The important change to the Gough test effected in Porter v Magill is thus in danger of being wholly eroded.  (This is a point to which I return below in ‘Moot points’.)  
12. The übermensch nature of the fair-minded and informed observer is reinforced by the fact that it is established that it is for the Court to judge apparent bias on the basis of the circumstances as they appear from the material before it, not just on the basis of the facts known to the objectors or available to the hypothetical observer at the time of the decision: see National Assembly for Wales v Condron [2006] EWCA Civ 1573 at [50]; AWG Group Ltd v Morrison [2006] EWCA Civ 6, at [20] per Mummery LJ.  In Condron this meant that evidence regarding the conduct of the Committee meeting and qualifications of Committee members, including that they had received relevant training and agreed to be bound by a code of conduct, could and should be taken into account in applying the apparent bias test, even though not known to the complainant at the time.  (The complainant had brought the case solely on the basis that the day before the Committee was scheduled to meet the Chair of the Committee allegedly said he was “going to go with the Inspector’s Report”.)

Other themes and points of principle
13. While many cases in which apparent bias is alleged turn on the particular facts of each case, whether there is apparent bias is a question of law
 so once apparent bias has been found in a particular category of case there will generally be limited scope for arguing that there is not apparent bias in all cases in that category, regardless of the particular facts.   A number of principles, or ‘themes’, emerge from the cases as follows:

· A pecuniary interest in the matter or in one of the parties will always disqualify a decision-maker: Dimes v Grand Junction Canal Co Proprietors (1852) 3 HLC 759.  Any pecuniary interest, however small, will be sufficient (R v Hammond (1863) 9 LT (NS) 423), even an interest as a rate-payer (R v Gaisford [1892] 1 QB 381).  Nonetheless, it is fairly routine for parties to waive their right to object to a judge on grounds that he has, say, shares in one of the party companies (see further on waiver below).

· Other connections that can lead to disqualification include family relationship, business connections, commercial ties, and membership of an organisation interested in the dispute.  However, such connections will need to be judged on the facts of each case.  Thus, for eg, while Lord Hoffmann’s position on the board of Amnesty’s charitable company disqualified him from sitting in President Pinochet’s appeal in which Amnesty International was an intervener
, membership of an organisation in whose quarterly magazine views entirely opposed to the cause supported by the asylum claimant were regularly published, did not give rise to apparent bias in Helow. supra. (Compare further in this regard the BAA case below.)  Nor did mere membership of a bar association which was claimant in proceedings (as opposed to active involvement in its affairs or in the institution of the proceedings) give rise to apparent bias in the view of the Privy Council in Meerabux v Attorney General of Belize [2005] 2 AC 513. 

· Similarly, while The Guide to Judicial Conduct issued by the Judge's Council, First Supplement, June 2006, indicates at paragraph 7.2.3 that “A current or recent business association with a party will usually mean that a judge should not sit on a case”, in Taylor v Lawrence (supra) the CA held that it was “unthinkable” that apparent bias could arise from the fact that the judge had instructed (and was still instructing) a firm of solicitors representing one of the parties in relation to the preparation of his will and codicil.  Compare also R v Abdroikov (supra) where the House of Lords held (by a majority) that it is acceptable for a jury to contain a serving police officer, but not a police officer in the same borough as the police involved in the trial or (unanimously) a solicitor working for the CPS.

· There will be a real danger of bias where there is animosity between the Judge and any member of the public involved in the case, or “if for any other reason there were real grounds for doubting the ability of the judge to ignore extraneous considerations, prejudices and predilections” then recusal would be necessary: Locabail UK Limited v Bayfield Properties Limited [2000] QB 451 (CA) at [25].   See Howell v Lees Millais [2007] EWCA Civ 720 for a supreme recent example of a case in which real animosity towards a party was demonstrated by a judge. (See the Annex to this paper for further details.) 
· The court invited to determine whether or not a decision-maker is apparently biased may receive a statement from the judge as to what he or she knew at the time.  There should be no question of cross-examining the judge, but neither does the court need to take any such statement at face value: Lawal, supra, at [39] per Lord Mance. No attention will be paid to any statement by the judge as to the impact of any knowledge on his or her mind: Locabail (UK) Ltd v Bayfield Properties Ltd [2000] QB 451 at [19] per Lord Bingham of Cornhill CJ, Lord Woolf MR and Sir Richard Scott V-C.

· The passage of time between the events said to give rise to the apparent bias and the hearing or trial is a relevant factor: see Locabail, supra at [25]: “The greater the passage of time between the event relied on as showing a danger of bias and the case in which the objection is raised, the weaker (other things being equal) the objection will be.”
· The mere fact that a judge has decided a case adversely to a party in the past or criticised the conduct of a party or his lawyers will rarely if ever be a ground for recusal: see Howell v Millais, supra, at [9]. 
· There will be a risk of apparent bias where a judge is called upon to rule judicially on the effect of legislation that he has drafted or promoted during the Parliamentary process (Davidson, supra).

· However, the bringing of skills and experience to the examination of issues will not give rise to apparent bias: cf Gillies v Secretary of State for Work and Pensions (Scotland) [2006] UKHL 2, [2006] 1 WLR 781 at [17] (holding that there was no real possibility of bias from the fact that the medical member of a disability appeal tribunal was a doctor employed by the Benefits Agency; the fair minded observer would have no reason to think that the doctor would not apply her medical knowledge and experience in an impartial way).
· If in any case there is real ground for doubt as to whether apparent bias is made out, that doubt should be resolved in favour of recusal (Locabail, supra, at [25]).  In particular, where the hearing has not yet begun, there is scope for the sensible application of the precautionary principle. Prudence normally leans on the side of being safe rather than sorry (AWG Group v Morrison [2006] EWCA Civ 6, [2006] 1 WLR 1163 at [9]).

14. Once apparent bias has been established, then the legal principles are clear: the judge is automatically disqualified from hearing the case (AWG Group, ibid, at [6]).  The disqualification is not a discretionary case management decision reached by weighing various relevant factors (such as inconvenience, costs and delay).  There is only one circumstance in which a finding of apparent bias will not lead to the automatic disqualification of the decision-maker and that is if the parties waive their right to object.

Waiver

15. The basic principle of waiver in such cases was enunciated by Lord Bingham in Locabail at [15]: “… a party with an irresistible right to object to a judge hearing or continuing to hear a case may … waive his right to object.  It is however clear that any waiver must be clear and unequivocal, and made with full knowledge of all the facts relevant to the decision whether to waive or not”.

16. “Full knowledge of all the facts relevant to the decision” was further explained and illustrated in Jones v DAS Legal Expenses Insurance Ltd [2003] EWCA Civ 1071 at [36]: “Waiver would never operate if ‘full facts’ meant each and every detail of factual information which diligent digging can produce.  Full facts relevant to the decision to be taken must be confined to the essential facts.  What is important is that the litigant should understand the nature of the case rather than the detail.  It is sufficient if there is disclosed to him all he needs to know which is invariably different from all he wants to know.”
17. It is incumbent on the objector to make his objections with reasonable promptness, but he must be given “a fair opportunity to reach an unpressured decision” (Smith v Kvaerner Cementation Foundations Ltd [2006] EWCA Civ 242 per Lord Phillips at [29]).

18. The burden of proving lack of knowledge of the requisite facts is on the person alleging bias: R v Kent Justices (1880) 44JP 298 per Cockburn CJ at p 299.  (The CAT in BAA (see below) doubted this rule, but the CA held that it still applied and that there was good reason for it, the purpose being to prevent someone with the necessary knowledge from staying silent in the hope of a favourable outcome, “possibly with a view of raising it later” if the outcome is unfavourable: see R v Byles [1911-13] All ER Rep 430.)
Contamination
19. Finally, it should be noted that although a finding of apparent bias will, absent waiver, lead to the automatic disqualification of the apparently biased decision-maker, where the decision-maker is one of a number that does not necessarily mean that the actual decision is vitiated by bias, or that the remaining (not apparently biased) members of the decision-making panel cannot continue to determine the case.  As Andrew Smith J put it in ASM Shipping Ltd v Bruce Harris [2007] EWHC 1513 (Comm) at [44] (concerning an arbitration in which one of three arbitrators was tainted): 

“I am unable to accept that there is an invariable rule, or it is necessarily the case, that where one member of a tribunal is tainted by apparent bias the whole tribunal is affected second-hand by apparent bias, and therefore should recuse themselves, or should be excluded, from the proceedings.  After all, it is common practice where a juror has to be discharged … for the judge to consider whether there is a risk of ‘contamination’ of other jurors, and if there is no reason to think that there is, to continue the trial with the remaining jurors.”

20. I return to this issue in the context of the BAA case below.

Recent cases of note
21. I turn now to consider three recent cases of particular note:

· R (Lewis) v Redcar & Cleveland BC [2008] EWCA Civ 746, [2009] 1 WLR 83 (“Persimmon Homes”);

· BAA Ltd v Competition Commission [2010] EWCA Civ 1097; [2011] UKCLR 1 (“BAA”);

· Meletios Apostolides v Orams and Orams [2010] EWCA Civ 9; [2011] 2 WLR 324 (“Meletios”).

Persimmon Homes 

22. In this case, the CA held that, to the extent that the objective test of the fair-minded and informed observer applied to democratically elected councillors, it should not be applied in a way to undermine their decision-making role.  

23. The basis for the allegation of bias in the planning decision in this case arose from a combination of certain facts including: the development was one which the Council had promoted, was on land owned by the Council and in which the Council had a pecuniary interest; a member of the Council was also a member of the cabinet which had signed a heads of agreement with Persimmon; the development had become a party political issue; and, contrary to the Council’s own guidance literature and labour opposition, the planning decision meeting proceeded in the lead up to the local council election.  

24. Pill LJ, who gave the lead judgment, reviewed the case law relating to whether the test for judicial and quasi-judicial bias applied to policy makers in determining planning (and other) applications.  He held that the authorities supported a distinction between the roles, recognising that a policy maker cannot be expected to “ignore his policies and start with a completely open mind” (para 46).  Indeed, Pill LJ pointed out, it would not be in the public interest, or accord with the law, for a Councillor, elected on the basis of a particular manifesto, to have to ignore that commitment when it came to taking actual decisions in relation to it.  Thus, a predisposition was permissible, but a predetermination not.  What must be avoided is “a mind that is closed to the consideration and weighing of relevant factors” (para 57).  Pill LJ considered that the test for bias in the context of planning decisions is “very different” to the one applicable to those in a judicial or quasi-judicial setting, and that “clear pointers” (paras 62-63) would be required before a councillor’s mind will be held to have been closed, or apparently closed, at the time of making the decision.  He rejected, however, Redcar’s argument that only actual bias would suffice to vitiate a planning decision.  Considering the evidence in that case, he held that the test of apparent bias was not satisfied.  Only the Council’s decision to hold the meeting to consider Persimmon’s application in the pre-election period was capable of giving rise to an appearance of bias, but in this case Pill LJ took the view that even that was not sufficient.

25. The principles enunciated in Persimmon Homes have since been applied in a number of cases, including by the High Court in R (Chandler) v LB Camden [2009] EWHC 219 (Admin); [2009] Eu. LR 615.  Chandler is instructive because it demonstrates the application of Persimmon Homes to a situation where an ‘in principle’ decision had already been taken by local councillors to allow an academy sponsor and the Secretary of State to go ahead with a plan for an academy in the borough (rather than hold an open competition for a new school).  The High Court accepted that, despite the two-/three-year planning process and the ‘in principle’ decision, councillors had continued to approach the final decision with open minds.

BAA 

26. The saga began in March 2007 when the OFT made a reference to the Commission for a market investigation into the supply of airport services in the UK.  The CC investigated, publishing provisional findings in August 2008 and its final report in March 2009, ruling that BAA’s seven UK airports constituted a monopoly, and that it should sell both Gatwick and Stansted, and also either Glasgow or Edinburgh.  BAA was already in the process of selling Gatwick, but it immediately issued a challenge via the Competition Appeal Tribunal (“CAT”) accusing the CC of “apparent bias”. BAA also claimed that the deadline for the sales to take place within two years did not take into account the recession.  

27. The basis for the bias challenge was that one of the CC’s inquiry panel, Professor Peter Moizer, was one of three fee-paid external advisers to a pension fund (“the Fund”), which was administered by a group of 10 local authorities, which same 10 local authorities owned the issued share capital in Manchester Airport Group (“MAG”).  Prof Moizer’s identity and interests had been disclosed to BAA as early as April 2007. Unbeknownst to Prof Moizer, the pension fund and MAG met on 26 November 2008 to discuss the Fund’s possible involvement with MAG in the purchase of Gatwick.  On 2 December 2008 Prof Moizer received a telephone from the Fund regarding a potential investment in an airport.  He terminated the telephone call before ascertaining even which airport was being considered.  On 16 December 2008, the CC was notified that MAG and the Fund were interested in the purchase of Gatwick.  Prof Moizer was notified of this at a meeting of the inquiry panel on 9 January 2009.  He subsequently attended one meeting at which BAA’s response to the CC’s provisional decision on remedies (issued on 17 December 2008) was discussed.  By letter of 6 February 2009, BAA sought further information as to Prof Moizer’s involvement with the Fund.  Prof Moizer continued to attend meetings of the Panel until 17 February 2009, although after 20 January 2009 (when the CC learnt that MAG and the Fund had actually made a bid for Gatwick) he was excluded from all matters relating to the Gatwick sale.  Following a statement by the CC’s chief executive on 23 February 2009 that Prof Moizer should stand down immediately, Prof Moizer resigned - two weeks before the CC’s final report was published.  Gatwick was finally sold to the US investment fund Global Infrastructure Partners (no connection to MAG or the Fund) for £1.5 bn in October 2009.

28. The CAT found that the CC’s decision had been vitiated by apparent bias.  On appeal to the CA in October 2010, the CA held ([2010] EWCA Civ 1097, [2011] UKCLR 1) that the CAT had erred in finding apparent bias.  The CA analysed the various time periods separately.

29. It considered, first, the period between 25 October 2007 (when the CC and Prof Moizer learned that MAG was going to play an active role in the inquiry and was in the market for further airport acquisitions) and 2 December 2008 when Prof Moizer received the telephone call from the Fund about a potential airport acquisition.  It concluded that the CAT had been wrong to regard Prof Moizer’s relationship with the Fund as synonymous with him having a relationship with MAG.  The Fund was run by a body of trustees, who owed fiduciary duties to the fund and no one else.  The fact that the trustees also happened to be Councillors in local authorities who own MAG did not mean that Prof Moizer was to be regarded as having an intimate connection with MAG.   The Fund, not the local authorities or MAG was his client.  The position would have been different if Prof Moizer had ever had any idea that the Fund might join with MAG in relation to an airport investment, but he had no idea about that until 2 December 2008. 

30. In the course of its judgment, the CA underlined the general principle that the question of whether there is apparent bias is for the court to determine and that the views of the parties are not relevant.  A matter that was not known to BAA when it first raised its objection was that the CC had, in 2002, itself issued a press release relating to an inquiry then ongoing into airport charges.  Prof Moizer had been appointed to the BAA airport charges inquiry, but not the Manchester one because of his perceived ‘financial interest … in one of the parties to the Manchester inquiry’.  The CA made clear, however, that the CC’s own earlier view on the issue was not determinative.  In any event, the CC appeared at the time to have been operating under a mistake as to the nature of Prof Moizer’s interest which was not, in the CA’s view, such as to give rise to apparent bias during the period up until 2 December 2008.

31. After 2 December 2008, however, the position was different: the CAT had been right to conclude that once it was known that the Fund was interested in participating in a purchase of Gatwick, apparent bias arose.

32. Two interesting arguments were run by the Commission in seeking to dissuade the CA from finding that the apparent bias during this latter period vitiated the CC’s decision:

· It was argued by Jonathan Sumption QC that any apparent bias after 2 December 2008 was and could have been of no operative effect because by September 2008 BAA had decided to sell Gatwick in any event.  The CA evidently doubted this argument as a matter of fact (since among other things it was known that the CC would have a supervisory role in relation to any sale), but in any event decided as a matter of principle that, once apparent bias has been established, the complainant does not also have prove operative effect, since that would be to blur the distinction between actual and apparent bias (para 31).

· It was further contended that although there was apparent bias in relation to Prof Moizer, this did not contaminate the decision of the other five members of the inquiry panel.  The CA accepted this, agreeing with the submission of Mr Sumption that the notion that the CC had in its final report reached the same views as it had reached in its provisional report but now on a newly tainted basis (or, put another way, that Prof Moizer may have prevented his colleagues from changing their minds) was “moving into the reaches of fantasy”.

33. An argument in relation to waiver was also raised.  However, on this issue the CA agreed with the CAT that there had been no waiver.  BAA had adduced adequate evidence that they did not know of the requisite facts before first writing to the CC on 6 February 2009 to seek further information in respect to Prof Moizer’s interest, and then immediately challenging the decision on the grounds of his involvement.

34. The CA’s judgment was obviously a welcome one for the CC, but the CC has nonetheless recognised that it needs to tighten its conflict-checking procedures.  This has led to changes of personnel on various of the CC’s other inquiry panels, e.g. the replacement of Dr Peter Davis by Diana Guy on the CC’s local bus market inquiry.  The difficulty is that the CC has a limited number of skilled, experienced people that it can call on to sit on its inquiry panels.  It needs people who are very familiar with the market being investigated, yet this means that they will often also still have connections in that industry which could now lead to challenges by the companies being investigated.  This is particularly so given that CC inquiry panel work is invariably part-time, so most members will in fact still be earning a living from the industry being investigated.  If the CC is too cautious, yielding to all such challenges, there is a risk of companies being able in effect to ‘choose’ their own inquiry panel and/or of inquiry panels not being composed of the best people for the job.  

35. (N.B., following the CA judgment, and other events of 2010, the CC undertook a review of its decision in relation to divestment remedies.  The outcome of this review was published on 30 March 2011.  The CC confirmed that its view on the original divestment remedies remained the same: sale of Stansted and sale of one Scottish airport.)

Meletios 
36. This case arose out of a dispute concerning a plot of land in the Turkish Republic of North Cyprus (i.e. that part of Cyprus that Turkey had invaded and captured in 1974).  M had obtained judgements from the (non-Turkish) Cyprus courts that the land was his and that the villa that O had built on the land should be demolished.  He applied to the High Court in England for an order that the judgments be registered and enforceable in England under Council Regulation (EC) No. 44/2001 (on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters).   

37. A High Court Master made the order sought, but on appeal the judge set aside the order on the basis that the Regulation was of no effect in relation to matters that related to the area controlled by the Turkish Republic of Northern Cyprus.  The Court of Appeal referred the matter to the ECJ.  The ECJ determined that the Regulation could be used because the judgment was by a court to which the Regulation applied, even though it related to land in the north of the country over which that court did not have effective control.  

38. On return to the Court of Appeal, one of the arguments run by O as to why effect should not be given to the ECJ’s judgment was that the President of the ECJ should have recused himself and the judgment was vitiated by bias.  The President of the ECJ was himself of Greek nationality.  The Greeks have historically been antagonistic to the Turks and closely associated with Cyprus.  However, the Statute of the ECJ provides at article 18 that a party may not apply for a change in the composition of the court on the ground of the nationality of a judge.  Accordingly, O relied on other matters in suggesting an appearance of bias, including: 

· The President had received a Cypriot delegation in anticipation of Cyprus’s accession to the Union in 2003.

· In May 2005 he attended a dinner given by the President of Cyprus at which the President of Cyprus had made a speech that criticised aspects of the Anna Plan and said that the Hellenic population of Cyprus had rejected it because it did not genuinely seek the reunification of Cyprus.  

· In November 2006 the President had visited Cyprus again where the President of Cyprus conferred on him the Makarios III Grand Cross apparently “due to his strong and sincere feelings towards Cyprus and its people”.  

· Following the making of oral submissions to the ECJ (in September 2008), in February 2009 the President made an official visit to Cyprus and met with various senior members of Parliament and the judiciary.  

· In March 2009, shortly before the ECJ’s judgment was delivered, a delegation of MPs from the Legal Affairs Committee of the Cypriot Parliament visited the ECJ and met the President and the Cypriot judge.

39. The CA apparently had little difficulty in dismissing the suggestion that the above matters gave rise to an appearance of bias: it was to be expected that, as President, he would have contact with various countries, in particular countries new to the Union, and that he would wish to promote the Court to those countries.  The political speech in May 2005 had been made by the President of Cyprus not by the President of the ECJ and there was no evidence that he had adopted the views expressed.  Equally, the conferral of the honour in November 2006 and the speech made on that occasion could not reasonably have been thought to create a risk that he might be influenced by what had been said or done.  Finally, the delegation of MPs in March 2009 did not appear to have included any discussion of particular cases or political issues: it was the role of the Court that was under discussion.

40. Note that the CA accepted that there had been no waiver in this case because O claimed not to have known about the contacts between the President and Cyprus prior to the ECJ hearing. The CA was sceptical about this, but accepted it.
The European approach
Legislative provisions

41. Unlike in domestic UK law, in EC law the rule against bias is (as one would expect) expressly provided for by legislation.  As well as the incorporation of Article 6 of the ECHR by Article 6(2) of the Treaty, separate provision is made in the EUCFR for administrative decision-making by the institutions and bodies of the EU and judicial decision-makers. Articles 41(1) and 47 provide:
Article 41 

Right to good administration 

1. Every person has the right to have his or her affairs handled impartially, fairly and within a reasonable time by the institutions and bodies of the Union. 

Article 47 

Right to an effective remedy and to a fair trial 

Everyone whose rights and freedoms guaranteed by the law of the Union are violated has the right to an effective remedy before a tribunal in compliance with the conditions laid down in this Article. 

Everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal previously established by law. Everyone shall have the possibility of being advised, defended and represented. 
Legal aid shall be made available to those who lack sufficient resources in so far as such aid is necessary to ensure effective access to justice. 

42. It is to be noted that the distinction between the provision for administrative and judicial decision-makers, is that (in accordance with Article 6 of the ECHR) judicial decision-makers are required to be both independent and impartial, whereas administrative decision-makers are required ‘only’ to be impartial. This distinction of course also exists in domestic UK law. 

43. The ECJ’s own Code of Conduct makes further specific provision in relation to the impartiality of its members as follows:
Article 2

Integrity

Members shall not accept gifts of any kind which might call into question their independence.

Article 3

Impartiality

Members shall avoid any situation which may give rise to a conflict of interest.

44. In contrast to the wealth of case law on apparent bias in UK domestic law, there is remarkably little consideration of the issue in the case law of the ECJ and the Court of First Instance (“CFI”). As will be seen, situations that would probably be analysed in domestic UK law by reference to the rule against apparent bias tend to be considered by the ECJ and the CFI as aspects of the fundamental EC principles of equal treatment and/or transparency.

45. One case has, however, addressed directly the application of the requirement for an impartial tribunal to the CFI: joined Cases C-341/06 P and C-342/06 P Chronopost SA and La Poste v Union française de l’express (UFEX) and Others, [2008] ECR 1-4777, 1 July 2008. This case concerned logistical and commercial assistance provided by La Poste to its subsidiary, Chronopost.  It was alleged by complainants that this assistance constituted State aid.  The Commission found that there was no State aid.  The complainants commenced proceedings before the national courts, who referred certain questions to the CFI.  The CFI determined that the Commission was wrong and that there was State aid, but did not give judgment on the whole of the matter.  La Poste and Chronopost appealed and the ECJ ruled that the CFI had taken the wrong approach and that its first decision should be set aside.  The ECJ remitted the matter for further determination by the CFI.  On return to the CFI, the composition of the Court was different, save that the same Judge-Rapporteur sat on both occasions.  The CFI again found that there was State aid.  

46. La Poste and Chronopost appealed again.  Among their grounds of appeal, they alleged that the second CFI was not an impartial tribunal because it contained the same Judge-Rapporteur.  The ECJ dismissed this part of La Poste and Chronopost’s appeal as follows:

46      The guarantees of access to an independent and impartial tribunal, and in particular those which determine what constitutes a tribunal and how it is composed, represent the cornerstone of the right to a fair trial. That right means that every court is obliged to check whether, in its composition, it constitutes such an independent and impartial tribunal, where this is disputed on a ground that does not immediately appear to be manifestly devoid of merit. That check is necessary for the confidence which the courts must inspire in those subject to their jurisdiction (see, to that effect, Eur. Court HR, Remli v. France, judgment of 23 April 1996, Reports of Judgments and Decisions 1996‑II, p. 574, §48). In that respect, such a check is an essential procedural requirement, compliance with which is a matter of public policy.

47      It follows from this that, if, in an appeal, a challenge is made in that respect on a ground that is, as in the present case, not manifestly devoid of merit, the Court of Justice is obliged to check the correctness of the composition of the formation of the Court of First Instance which delivered the judgment under appeal.

48      In other words, a ground of appeal alleging an irregularity in the composition of the Court of First Instance, such as that which is now before the Court of Justice, must be regarded as involving a matter of public policy which must be raised by the Court of its own motion (see, on the raising of matters of public policy by the Court of its own motion, in particular, Case C‑367/95 P Commission v Sytraval and Brink’s France [1998] ECR I‑1719, paragraph 67).

49      Consideration of such a plea may therefore take place at any stage in the proceedings (see, to that effect, Case C‑166/95 P Commission v Daffix [1997] ECR I‑983, paragraph 25).

50      In those circumstances, the failure of the Commission, a principal party at first instance, to raise before the Court of First Instance the irregularity invoked by Chronopost and La Poste in support of their ground of appeal before the Court of Justice, and the argument that, as a result, they – interveners at first instance – are no longer entitled to do so in the context of their appeal, cannot properly be relied upon in opposing the Court’s consideration of such a plea.

51      In that regard, it is apparent from the documents in the files submitted to the Court, and undisputed, that the duties of the Judge-Rapporteur in the formation of the Chamber which delivered the judgment under appeal were entrusted to the member who had been both President and Judge-Rapporteur in the formation of the Chamber which had delivered the judgment in Ufex and Others v Commission [i.e. on the case’s first consideration by the CFI].

52      Nevertheless, it has not been established that, in thus designating the Judge-Rapporteur, the Court of First Instance failed to comply with the duty of impartiality by which its members are bound, and thus disregarded the fundamental right to a fair trial.

53      It must be observed, first of all, that the fact that the same Judge in the two successive formations was entrusted with the duties of Judge-Rapporteur is, by itself, irrelevant to the assessment of compliance with the requirement of impartiality, since those duties are performed in a collegiate formation of the Court.

54      Second, there are two aspects to the requirement of impartiality: (i) the members of the tribunal themselves must be subjectively impartial, that is, none of its members must show bias or personal prejudice, there being a presumption of personal impartiality in the absence of evidence to the contrary; and (ii) the tribunal must be objectively impartial, that is to say, it must offer guarantees sufficient to exclude any legitimate doubt in this respect (see, to that effect, in particular, Eur. Court HR, Fey v. Austria, judgment of 24 February 1993, Series A no. 255-A, p. 12, §28; Findlay v. United Kingdom, judgment of 25 February 1997, Reports of Judgments and Decisions 1997-I, p. 281, §73; and Forum Maritime S.A. v. Roumanie, judgment of 4 October 2007, nos. 63610/00 and 38692/05, not yet published in the Reports of Judgments and Decisions).

55      However, it must be noted that Chronopost and La Poste do not allege personal bias on the part of the members of the Court of First Instance in the present case.

56      Furthermore, the fact that the same Judge sits in two Chambers hearing and determining the same case in succession, cannot, by itself, give rise to doubt as to the impartiality of the Court of First Instance in the absence of any other objective evidence.

57      In that respect, it is not apparent that the referral of the case back to a Chamber with an entirely different composition from that which first heard and determined the case must, or can, under Community law, be regarded as a general obligation.

58      Moreover, the Court of Human Rights considered that it cannot be stated as a general rule resulting from the obligation to be impartial that a court quashing an administrative or judicial decision is bound to send the case back to a different judicial authority or to a differently composed branch of that authority (see, in particular, Eur. Court HR, Ringeisen v. Austria, judgment of 16 July 1971, Series A no. 13, §97, and Diennet v. France, judgment of 26 September 1995, Series A no. 325‑A, §37).

59      It must also be observed that, under Article 27(3) of the ECHR, when a case is referred to the Grand Chamber of the Court of Human Rights, on a referral following a Chamber’s judgment, no Judge from the Chamber which rendered the judgment is to sit in the Grand Chamber, with the exception of the President of the Chamber and the Judge who sat in respect of the State Party concerned. The ECHR thus accepts that Judges who heard and determined the case initially may sit in another formation hearing and determining the same case again, and that that is not in itself incompatible with the requirements of a fair trial.

60      In those circumstances, it has not been established in the present case that the composition of the Chamber which delivered the judgment under appeal was unlawful merely as a result of the presence in that Chamber of a member of the Court of First Instance who had already sat in the Chamber which previously heard and determined the case.

61      The first ground of appeal must therefore be rejected.
47. The significant points to note from the ECJ’s judgment in La Poste and Chronopost are as follows:

· As is required by Article 6(2) of the Treaty, the ECJ applies the case law of the ECrtHR in assessing whether there has been a breach of the requirement for impartiality.  In particular, it adopts the ECrtHR concepts of subjective and objective impartiality which are, as noted above, very similar to the domestic law concepts of actual and apparent bias.  

· The essence of the challenge is that when the case was remitted for reconsideration by the CFI in the light of the ECJ’s judgment, the CFI should have been composed entirely of different judges: even one judge the same was sufficient to breach the requirement of impartiality.  As a matter of domestic law, this ground of challenge would clearly not have succeeded, since the majority of cases remitted following an appeal are remitted to the same tribunal.  The question of whether a different tribunal is required is a question that is routinely addressed in the course of the initial appeal.  A challenge afterwards like this would not be entertained by the UK courts.

· On the other hand, and also in contradistinction to domestic law, the ECJ’s view appears to be that any potential problem with the constitution of a Court is a matter for the Court and institutions to raise, even if, as in this case, the potential problem was not apparent to the Court and institutions. The consequence of the ECJ’s view is that the Commission, having failed to raise the point itself, was held to be precluded from arguing that La Poste and Chronopost were ‘too late’ to raise the argument on appeal.  Under the domestic law doctrine of waiver, the opposite result would be reached since it is clear that La Poste and Chronopost were aware of the composition of the CFI in advance of the determination of their case, but failed to raise the point then.  There would be no question in domestic law of a party in the position of La Poste and Chronopost being able to say that the Court or the other party ought to have raised the issue themselves.

48. See also Case C-308/07 P Koldo Gorostiaga Atxalandabaso v European Parliament in which the ECJ applied La Poste and Chronopost to another complaint about the CFI containing the same judges on two occasions.
Bias in procurement law
49. One might expect bias to play a significant role in procurement law because of the nature of the field.  However, the cases in which it has been alleged in fact appear to be few and there are no cases in which it has been upheld as a free-standing ground of challenge.  The courts have tended to regard it as sufficient that the tenders have been considered in accordance with the relevant Directive and that the principles of equal treatment and transparency have been complied with.  Indeed, in Lancashire CC v Environmental Waste Controls [2010] EWCA Civ 1381, 134 Con LR 90 the CA expressly rejected a submission on bias saying it had no role to play in that particular case.  
50. The Lancashire case concerned a tender process for household waste recycling centres.  The assessing officer had raised concerns over the Claimant’s financial strength and possible under-pricing of its bid, but had been told to ignore those concerns when evaluating the competing tenders as they could not lawfully be treated as an award criterion.  The judge at first instance held that it would not have been possible for the assessing officer to put these concerns out of mind and that accordingly he had been influenced by an irrelevant consideration.  The CA allowed the appeal.  The CA held that in an appropriate case a judge could be entitled to find that the decision maker was influenced by an irrelevant consideration, even though honestly not aware of being influenced, but it was vital in that case for it to be put to the witness in cross-examination that the results had been manipulated.  This had not been put.  The significance for the present paper is this: the CA took the clear view (at [13]) that the concept of apparent bias was not relevant to the case, saying that what matters is only whether the assessing officer did, as a matter of fact, take into account considerations of the Claimant’s financial standing. 
51. However, the Lancashire case is by no means to be taken as laying down any general principle on the applicability of the concept of bias to procurement law.  In Northern Ireland, Weatherup J recently considered allegations of actual and apparent bias in the context of a procurement case in Traffic Signs & Equipment Ltd v Department for Regional Development [2011] NIQB 25.  Although the parties accepted that actual bias was a proper ground for complaint in a procurement process, submissions were made by the defendant that there was no scope for apparent bias in procurement law, just as (it was submitted) there was no room for a complaint of lack of good faith on the basis of cases such as Pratt Contractors v Transit NZ [2003] UKPC 83 and Scott v Belfast Education and Library Board [2006] NICh 4.  However, the claimant countered that apparent bias was an aspect of the requirements of non-discrimination and equal treatment.  Weatherup J declined to decide this point of principle, but went on to find on the facts that there was no actual or apparent bias.
52. A number of decisions of the European courts have considered situations that could certainly have been analysed in terms of apparent bias in domestic law, although the courts have on the whole not considered the cases in those terms. 

T-160/03 AFCon Management Consultants v Commission [2005] ECR II-981
53. This case concerned the award of a public services contract by the Commission for the provision of agricultural technical assistance services in South Russia.  A committee was assembled for the assessment of tenders.  The committee found that company Z’s tender was best.  The complainant’s tender was ranked second.  However, it was then discovered that one member of the committee (“Mr A”) was employed by a subsidiary of company Z working on very similar services to those which were being tendered.  The Commission immediately removed Mr A from the committee, formed a new committee and arranged for the tenders to be remarked.  Again, company Z came first and the complainant second.  The contract was awarded to company Z.  
54. At first glance, it might be thought that the second decision ought now to be unimpeachable.  However, the CFI held otherwise.  The problem was that the Commission had failed to carry out any investigation of the relationship between Mr A and company Z and did not therefore know whether in fact Mr A and company Z had colluded at an earlier stage so as to give company Z an unfair advantage over other tenderers.  
55. As a matter of fact, the CFI took the view that there were a number of signs that suggested that there had actually been collusion in this case so as to give rise to unequal treatment of tenderers. In particular, Mr A had failed at any stage to declare his connection with company Z (and had even falsely signed a declaration stating that he had no connection with any of the tenderers).  Further, company Z had come first because they had submitted an abnormally low tender, which in the circumstances suggested that there may have been collusion.  The CFI considered it likely that if the Commission had conducted a proper investigation, it would have concluded that company Z should have been excluded from the procedure altogether.  
56. The CFI held that, having discovered a conflict of interest among those assessing a tender, an authority has some discretion as to what to do to remedy that, but by failing to investigate at all, the Commission had exceeded that discretion and therefore acted unlawfully.  The CFI awarded damages against the Commission equivalent to the complainant’s costs of tendering, plus interest, but refused to award loss of profits on the basis that it was “conjectural” whether the complainant would have secured the contract if company Z had been excluded.
57. In substance, this is a case where the CFI considered that the presence of one biased decision-maker on the assessment panel contaminated the whole panel so as to vitiate the decision.  However, the case was analysed in terms of whether the tenderers had been equally treated, and the CFI’s solution was that one of the tenderers should have been excluded, not that the decision-making panel should have been differently constituted.

C-74/09 Bâtiments et Ponts Construction SA [2010] ECR 
58. This case concerned the procurement of a contract for the renovation of the Berlaymont Building in Belgium.  The contracting authority imposed a requirement that all tenderers be registered with the Belgium authorities for tax and social security purposes, even if they had not traded in Belgium before.  The purpose of the registration requirement was to ensure that tenderers had fully complied with their tax and social security obligations, regardless of where they had previously traded. 
59. One issue in the case was of relevance to the present paper.  The certificates issued by the Belgian authorities fell to be checked and confirmed before they were regarded as valid by ‘Registration Committees’.  Under Belgian law, these committees had to comprise three members of a public authority and six members drawn from the private sector in the province in which the contract was to be tendered (three employer-side representatives and three employee-side representatives).  Access of tenderers to the market was thus dependent on the approval of a Committee a majority of whose members might be competitors of the tenderer.  The ECJ ruled (para 61) that such a body could not, “in view of [its] composition” be “impartial and neutral”.  However, it appears that the ECJ would not have regarded the use of such a Committee as a breach of Community law if it was only responsible for reviewing the technical validity of the decision already made by the Belgian national authority, rather than assessing the substance of the application:
66      In the light of the foregoing considerations, the reply to the second question is that the law of the Union is to be interpreted as precluding national legislation under which the checking of the certificates issued to a contractor of another Member State by the tax and social security authorities of that Member State is entrusted to an authority other than the contracting authority where:

–        the majority on that other authority is composed of persons appointed by the employers’ and workers’ organisations in the construction sector of the province in which the public contract in question is to be awarded, and
· that power extends to a check on the substance of the validity of those certificates. (emphasis added)

60. The decision of the ECJ in this case is interesting because it suggests that a finding of ‘apparent bias’ in EU law will not by itself be sufficient if in fact it is unlikely to have any practical effect.  As set out above, a submission to the effect that it was necessary for the apparent bias actually to have had some demonstrable effect on the decision in order to vitiate it was rejected as a matter of principle by the UK Court of Appeal in the BAA case.
61. The need to demonstrate damage before the Court will grant a remedy is, of course, a fundamental principle of EC law.  EC law recognises a right to reparation where three conditions are met: the rule of law infringed must be intended to confer rights on individuals; the breach must be sufficiently serious; and there must be a direct causal link between the breach of the obligation resting on the author of the act and the damage sustained by the injured parties (Joined Cases C-46/93 and C-48/93 Brasserie du Pêcheur and Factortame [1996] ECR I-1029, [51]; and Case C‑352/98 P Bergaderm and Goupil v Commission [2000] ECR I-5291, [41]-[42]).  In contrast, in judicial review proof of damage is not, of course, required, although if a matter is actually academic the Court will not entertain the claim.
62. It should also be noted that the reasoning of the ECJ in this case relied in part on the drawing of an analogy with cases where it had been held that there was a risk of abuse of a dominant position for the purposes of Arts 102 (ex-82) and 106 (ex-86) as a result of potential competitor organisation being involved in any process for determining the entry of organisations into a particular market: see, e.g. Case C‑49/07 MOTOE [2008] ECR I‑4863, [51]-[52] and Case C‑169/07 Hartlauer [2009] ECR I‑1721, [69].  In those cases, too, the ECJ described the potential competitor’s involvement as giving rise to the risk of a breach of the principle of impartiality.  (For another case on this point see Case C-400/08 European Commission v Kingdom of Spain (Opinion of AG Sharpston, 7 October 2010).)

T-195/05 Deloitte Business Advisory NV v Commission [2007] ECR II-187

63. This is a case in which what could have been described as a problem of bias arose not in the way that tenders were to be considered, but in the way that the work to be done under the contract was to be carried out.  In Deloitte Business Advisory NV v Commission (T-195/05) the CFI considered the award of a contract by the Commission for evaluation covering the policy areas of DG Health and Consumer Protection.  The Commission had stipulated, as required by Art 94 of the Financial Regulation applicable to the general budget of the European Communities (OJ 2002 L 248, p. 1; “the Financial Regulation”), that no tenderer should be subject to a conflict of interest in the performance of the contract.  Deloitte Business Advisory, through a consortium, had submitted a tender, but had been excluded on the ground that a number of the bodies who were members of the consortium had received significant subsidies from the Commission and would therefore be subject to a conflict of interest in the performance of the contract.  Moreover, the consortium had not recognised this in their tender and had not therefore proposed a means of managing the conflict.  
64. The CFI’s analysis of whether there was in fact a conflict in the particular circumstances of the case was short.  The CFI simply noted that the organisations who were members of the consortium had received subsidies from the Commission and held that as a result “there was a conflict of interest which could compromise the impartial and objective performance of the framework contract by [the consortium]” (para 77).  It thus appears that, as in domestic law, there is no question but that a pecuniary interest will always breach the rule against partiality.
Moot points
65. By way of conclusion, I raise the following moot points.

Should we be so shy of ‘actual bias’?
66. Generally complainants avoid making submissions of actual bias even where there would appear to be good cause to do so.  A clear recent example of this sort of reticence is the case of Howell v Lee Millais (see Annex to this paper).  It appears clear that had the CA been invited to find that Smith J was actually biased, they would have done so.  Yet, the parties shied away from such a submission, even in such an extreme case.

67. The reluctance on the part of judges and advocates to consider whether or not a judge is actually biased is explicable not only because, as is frequently noted, actual bias is difficult to prove, but also because it is a serious allegation that parties fear may, if their application for recusal fails, leave them with a judge who really does now feel a certain animosity toward them for having made the submission.  Avoiding making submissions and findings of actual bias also assists in preserving the dignity of the judiciary and public confidence in the law.  Indeed, as noted above, for this reason it has in a number of cases been suggested that submissions of actual bias should not be made.  

68. However, one should ask whether this is a desirable state of affairs.  As one commentator puts it: “This attitude is striking because the policy is quite incredible.  Its effect is to deprive the rule against actual bias, a rule that everyone regards as a fundamental principle of justice, of practical utility.  It leaves the rule serving a purely symbolic function.”
 
69. It also leads, in this author’s view, to a certain intellectual dishonesty.  Thus in Persimmon Homes the CA rejected a submission that only actual bias would suffice to vitiate a planning decision, but then went on to describe a test for apparent bias in such cases (i.e. the avoidance of a closed mind) which is virtually indistinguishable from actual bias.

70. Given that actual bias can be subconscious (and thus in principle as ‘unembarassing’ a finding as a finding of apparent bias), one has to ask whether honesty would not be the better policy so that, in cases where it is warranted and appropriate, submissions of actual bias can be made and upheld.

Has the domestic case law on apparent bias lost its way?
71. The test for apparent bias established in Porter v Magill (supra) was supposed to place a greater emphasis on the requirement for justice to be seen to be done by making the test referable to the opinion of the fair-minded and informed member of the public, rather than that of the court.  However, in practice (as set out above), the court has attributed so many fine characteristics to the fair-minded and informed observer that there appears to be little left of the notion that part of the purpose of the rule against apparent bias is to protect public confidence in the law.  

72. It is hard to see how that is protected where a decision which to the external observer was apparently so blatantly pre-determined as Condron (for eg) is subsequently held by a court, after detailed behind-the-scenes inquiry, not to have been vitiated even by apparent bias.  Indeed, following cases such as Helow, Gillies and Taylor v Lawrence, it almost seems that if ex p McCarthy (with which this paper started) were to be considered again today, the court might manage to conclude that the fair-minded and informed observer ought to know that the clerk would never do otherwise than advise the justices on the law and that therefore his conflict of interest could never lead a right-thinking person to conclude that the justices were apparently biased.  If such a thought can even be contemplated, it seems to me that the courts have strayed too far from the fundamental principles of the law against apparent bias.  As one commentator has put it “If decisions about the appearance of bias are based on the court’s perspective, the only confidence maintained by the rule will be that of judges.  Members of the general public are unlikely to take any comfort from being told that, despite their perception that the decision maker was biased, this is not the case when viewed with the benefit of the court’s knowledge and expertise”
. 
73. That is not to say, of course, that the courts should not continue to take a robust line since an equal disservice is done to the public interest if the courts are too ready to allow litigants effectively to pick and choose their court, tribunal or administrative decision-maker by eliminating potential judges and decision-makers by way of bias challenges. However, it seems to me that it would be desirable for a little more emphasis to be placed on the importance of appearances from a member of the public’s point of view.

Should there be a bright-line rule?
74. The other problem with the present test for apparent bias is that the courts appear to have considerable difficulty in applying it consistently.  The mere fact (noted above) that cases on apparent bias have been to the House of Lords seven times in the last decade says much about this difficulty, as does the fact that in Abdroikov the House of Lords could only determine two out of the three conjoined cases by a majority.  Lord Mance noted the division of opinion and that the difference turned “largely on different perceptions of the view that would be taken by a fair-minded and informed observer, after considering the facts”
.  This does look dangerously like a case-by-case, and not a principled, approach.

75. The difficulty in applying the apparent bias test raises the question of whether a bright-line rule would not be more effective.  In Scottish canon law such a rule used to operate: the rule disqualified any judge linked to a party by consanguinity, affinity, friendship, enmity or previous retainer as a party’s advocate.  However, it is unlikely that this would produce more satisfactory results in practice.  Probably one just has to wait for the passage of time until sufficient cases have been determined under the Porter v Magill test that one effectively has, through case law, a set of ‘bright-line’ situations, but with scope for new situations of apparent bias to be recognised in a principled manner.

When should a judge declare a potential bias issue?
76. It has become the invariable practice of judges to take themselves off the list for a particular case if they become aware in advance that there is a particular problem. However, sometimes a particular connection will not be apparent until the start of a trial.  The issue then arises as to what matters a judge should disclose to the parties.

77. The general expectation is that a judge who realises that there are grounds on the basis of which a party might legitimately consider apparent bias arises should disclose that interest. Indeed, a failure to disclose has in some cases been thought to contribute to an appearance of bias.  As Kirby J put it in Ebner v Official Trustee in Bankruptcy
: “In some circumstances, failure to disclose … an interest will … lead to a sense of disquiet, and perhaps the suggestion that the want of disclosure has an improper or sinister explanation”. Lord Bingham’s view in Davidson v Scottish Ministers (No. 2) was that “the fact of non-dislcosure in a case which calls for it must inevitably colour the thinking of the observer”
.  There is no doubt that disclosure is important. There would be much less public confidence in a system where judges did not routinely disclose potential bias issues. 

78. However, not all judicial comment on the matter has been pro disclosure.  In Helow, for example, Lord Mance took the view that the fair-minded observer would not place much weight on the fact that the judge had not disclosed her membership of the International Association of Jewish Lawyers and Jurists.  And the Court of Appeal in Taylor v Lawrence
 cautioned against the making of disclosure in every case where it is conceivable a party might raise an objection:

A further general comment which we would make, is that judges should be circumspect about declaring the existence of a relationship where there is no real possibility of it being regarded by a fair minded and informed observer as raising a possibility of bias. If such a relationship is disclosed, it unnecessarily raises an implication that it could affect the judgment and approach of the judge. If this is not the position no purpose is served by mentioning the relationship. On the other hand, if the situation is one where a fair minded and informed person might regard the judge as biased, it is important that disclosure should be made. If the position is borderline, disclosure should be made because then the judge can consider, having heard the submissions of the parties, whether or not he should withdraw. In other situations disclosure can unnecessarily undermine the litigant’s confidence in the judge.

If disclosure is made, then full disclosure must be made. This case demonstrates the danger of making partial disclosure. If there has been partial disclosure and the litigant learns that this is the position, this is naturally likely to excite suspicions in the mind of the litigant concerned even though those concerns are unjustified.
79. The test to be applied by a judge who recognises a possible apparent bias issue is thus a ‘double real possibility’ test: the question he/she must ask him-/herself is whether or not there is a real possibility that the fair-minded and informed observer might think there was a real possibility of bias.  

80. There is no doubt that a judge at the start of a trial should err on the side of caution in deciding whether to raise a matter, lest his/her failure to do so leads to an unravelling of a trial half-way through, or to an appeal or even retrial. It is important, however, in applying that test that judges should not be too ready to bring to the parties’ attention any minor matter that might be of potential interest to a party looking for grounds on which to seek a postponement of the hearing or an alternative judge. To raise a matter when there is no real possibility of a fair-minded and informed observer (with all the qualities that are to be attributed to that fictional being) will merely lead to applications for recusal to which a cautious judge may then feel bound to accede to.  The consequent loss of court time and costs to the parties are plainly contrary to the public interest, as is the fact that one party has effectively had the opportunity, without good cause, to at least partly select their tribunal. 

Who should determine recusal applications?
81. Finally, a moot point raised by Sedley LJ in his article ‘When should a judge not be a judge?’ published in the London Review of Books earlier this year
. It is the invariable practice of the UK courts and tribunals for allegedly (apparently) biased judge to determine for him-/herself any application for recusal.  Sedley proposes that a system should be developed whereby such recusal applications can be decided swiftly by another judge or court so that the trial can go ahead as listed if that is the decision.  He writes: “the important thing is that the system should not compound one paradox – a judge who is unbiased but might reasonably be thought not to be – with a further paradox: a judge who, in order to decide whether he will be sitting as judge in his own cause, has to sit as judge in his cause.”  I would respectfully commend that proposal, which would do much to improve public confidence in the system, avoid the unedifying spectacle of an apparently biased judge wrongly deciding that he/she should hear the case, and the consequent waste of court time and costs that results whenever such a decision is taken wrongly at first instance.  

HOLLY STOUT
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Annex 
Howell v Lees Millais [2007] EWCA Civ 720
When negotiations between Smith J and Addleshaw Goddard (“AG”) with regard to the possibility of Smith J joining that firm broke down, Smith J e-mailed Mr Twigden of AG saying: “I feel you have wasted my time for several months. I am extremely disappointed because contrary to your fine words you have allowed the bean counters to prevail. I am not very impressed with you or your firm at the moment and I do not think the tone of your emails enhances the position.” When the case (in which the claimant was a partner in AG) was listed before Smith J, the firm wrote to him inviting him to recuse himself.  He refused and the application was renewed orally.  

Mr Twigden was called to give evidence of the nature of the negotiations.  He was questioned at length by Smith J.  This questioning was followed by a poisonous exchange between the judge and counsel for the claimants.  Smith J again declined to recuse himself and the claimants appealed.  The CA had no difficulty in finding the test for apparent bias satisfied. 
The highlights of the judgment of Anthony Clarke MR in the CA are as follows:

20 I am bound to say that to my mind it was not appropriate for the judge to cross-examine Mr Twigden rather as if he, the judge, was fighting his own case. The authorities to which I have referred lead to the conclusion that at most a judge should make a short statement of the position on the record. It was in my judgment wholly inappropriate for the judge to cross-examine Mr Twigden.

21 There followed submissions by Mr Crampin. He put the application thus:

    “Your Lordship having heard the evidence, I renew my application to you to recuse yourself on the basis that there is a real risk or possibility that your Lordship will not be able to bring to bear, on the determination of the matters in dispute in this case, an open mind and objectivity which is required in the discharge of high judicial office. The reasons that I make that submission to your Lordship are apparent from the terms of the e-mails which were exchanged between you and Mr Twigden and which indicated, or would indicate, to a fair-minded person reading those e-mails, that your Lordship, having made an unsuccessful job application —”

The judge interrupted. He said

“I made no job application. They invited me. That's your first point failing. There is plainly a big difference, Mr Crampin.”

22 There then followed these exchanges:

“MR CRAMPIN: Having had an unsuccessful discussion or negotiation with Addleshaws, your lordship expressed yourself in strong — intemperate, almost — anguish.

“MR JUSTICE PETER SMITH: Nonsense. I don't know what part of the country you come from, Mr Crampin, but it's about time you grew up. If you think that's intemperate, then you are on another planet from me. If you thought it was intemperate, then you should have seen the correspondence which didn't trouble Mr Twigden.

    “MR CRAMPIN: I'm endeavouring to make a submission, not to engage with your Lordship in badinage of that kind. The question that a fair-minded person—

    “MR JUSTICE PETER SMITH: I'm challenging you, Mr Crampin, on your analysis, when you suggest that my correspondence was intemperate. I don't accept that.

    “MR CRAMPIN: Well, it's a submission, my Lord—

    “MR JUSTICE PETER SMITH: Well, I have rejected it. I've just told you.

    “MR CRAMPIN: Your Lordship will no doubt make it part of your judgment in due course. It's a submission I'm making to your Lordship that a fair-minded, reasonable onlooker, reading that correspondence, would come to the view that your Lordship bore a degree of animosity and hostility, even, towards Addleshaws as a result of the way that you thought you had been treated by them. That is what the e-mails disclose.

    “MR JUSTICE PETER SMITH: I don't agree the e-mails disclose that at all. The e-mails simply disclose that, and Mr Twigden has confirmed it today, that the reasons they gave were not the same reasons when they introduced me, and that I was therefore unimpressed by their change of attitude, which bore no relation to our discussions. But I'm sorry, Mr Crampin, life goes on, I'm afraid. I accept that. I am somewhat surprised that your solicitors are unable to accept that, despite the fact that they were willing to take me into the firm, despite the fact that I had accused a partner on the management firm of negligence, in correspondence which went far beyond that. It was a point which was so trivial, in Mr Twigden's mind, not only did he forget it when he prepared his confidential statement, but he also forgot that he said he would ensure that he would put no objection if that person objected.

    “MR CRAMPIN: Well, this is one of the more unusual exchanges that I've taken place—

    “MR JUSTICE PETER SMITH: This whole procedure is unusual, but we can't avoid that, because effectively I am being asked to recuse myself, and I'm the person who can deal with it.

    “MR CRAMPIN: Your Lordship is in the process of, while listening to my submissions, giving evidence.

    “MR JUSTICE PETER SMITH: I'm not giving evidence; I'm reminding you of what Mr Twigden said. I'm not going to decide this case on anything other than the answers Mr Twigden gave, and Mr Twigden confirmed that I did indeed raise those matters, and that they were not sufficient to lead him to believe I couldn't join the firm and that, if anybody objected, he would ensure they would be overruled. That is what his evidence was.

    Now given that, and given the seriousness of those matters, it is extraordinary to believe, is it not, that Addleshaws are actually fearful on the basis of these e-mails?

    “MR CRAMPIN: I do not think the test is what Addleshaws think—

    “MR JUSTICE PETER SMITH: Of course it is.

    “MR CRAMPIN: — it is what a fair-minded person can think.”

“MR JUSTICE PETER SMITH: A fair-minded person would think that Addleshaws could not possibly be concerned about those e-mails when they were so unconcerned about somebody who made allegations of negligence against them, and somebody who criticised them in the way in which they conducted the case, didn't stop them contemplating him even becoming a partner in the firm. That shows there's no genuine belief.

    Mr CRAMPIN: In my respectful submission, there's all the difference in the world between discussions that were taking place between you and Addleshaws at the time that your future employment was under consideration, and the position you're in now, meaning that your Lordship has adjudicated on the matter …

    “MR JUSTICE PETER SMITH: So it's all right to have, as a partner ,somebody who does this, but it's not alright for that person to be a judge? That's just unreal, Mr Crampin. It just shows the lack of genuineness in this evidence.”

    “MR CRAMPIN: I don't think your Lordship is actually going to pay attention to anything further I say on this subject. Your conduct of the matter in the court today is remarkable. My submission to your Lordship …

    “MR JUSTICE PETER SMITH: I'm not going to comment on that, Mr Crampin. It does not dignify a comment
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