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EU Court Proceedings

1. Mr Yassin Abdullah Kadi sought annulment of Council Regulation (EC) No 881/2002 of 27 May 2002 (“the Regulation”) insofar as it concerned him. The Regulation imposed measures directed against certain persons and entities associated with Usama bin Laden, the Al-Qaeda network and the Taliban.  Mr Kadi was identified as one of those persons in the Regulation.  He was, therefore, subject to asset freezing and travel restrictions within the EU as a result.
2. In Case T-315/01 Kadi v Council and Commission [2005] ECR II3649 (“GC Kadi I”'), the General Court dismissed Mr Kadi’s action for annulment. It held, in essence, that it followed from the principles governing the relationship between the international legal order under the United Nations and the Community legal order that Regulation No 881/2002, because it was designed to give effect to a resolution adopted by the Security Council under Chapter VII of the Charter of the United Nations affording no latitude in that respect, could not be the subject of judicial review of its internal lawfulness save with regard to its compatibility with the norms of jus cogens.  It therefore enjoyed, subject to that reservation, immunity from jurisdiction which was delivered on the application by the applicant.  Mr Kadi appealed to the Court of Justice.

3. By its judgment in Joined Cases C-402/05 P and C-415/05 P Kadi and Al Barakaat International Foundation v Council and Commission [2008] ECR I6351 (“CJEU Kadi I”'), the Court of Justice set aside the judgment of the GC in GC Kadi I and annulled Regulation No 881/2002 in so far as it referred to Mr Kadi. It concluded, at paragraph 316 of that judgment, that review by the Court of Justice of the validity of any Community measure - in the light of fundamental rights which must be considered to be the expression, in a community based on the rule of law, of a constitutional guarantee stemming from the EC Treaty as an autonomous legal system - was not to be prejudiced by an international agreement, in this case, the Charter of the United Nations.

4. The Court of Justice also held, at paragraphs 326 and 327 of its judgment, that the Community judicature must, in accordance with the powers conferred on it by the EC Treaty, ensure the review, in principle the full review, of the lawfulness of all Community acts.  It must do so in the light of the fundamental rights forming an integral part of the general principles of Community law.  That must apply in relation to review of Community measures which, like Regulation No 881/2002, are designed to give effect to the resolutions adopted by the Security Council under Chapter VII of the Charter of the United Nations.

5. At paragraph 348 of its judgment the Court of Justice concluded that the applicant's rights of defence, in particular the right to be heard, had been infringed.  It also held, at paragraph 349, that having regard to the relationship between the rights of the defence and the right to effective judicial review, the applicant had also been unable to defend his rights with regard to that evidence in satisfactory conditions before the Community judicature, with the result that the Court also found that the applicant's right to effective judicial review had been infringed.

6. Finally, as regards the applicant's complaints relating to the breach of the right to respect for property resulting from the freezing measures imposed under Regulation No 881/2002, the Court of Justice held, at paragraph 366, that the restrictive measures imposed by that regulation constituted restrictions of the right to property which might, in principle, be justified.

7. The Court of Justice concluded, however, that in application of Article 231 EC, it could defer the effects of its judgment upon Regulation No 881/2002 for a period of not more than three months, in such a way as to allow the Council to remedy the infringements found.  

8. In the light of the CJEU Kadi I judgment and following a request by France’s Permanent Representative to the United Nations, by letter of 21 October 2008, the Chairman of the Sanctions Committee communicated the summary of reasons to France's Permanent Representative to the United Nations and authorised its transmission to the applicant and/or his legal representatives (the text of that summary is set out at paragraph 50 of the subsequent General Court judgment).

9. On 22 October 2008, the Commission sent Mr Kadi a letter informing him that, for the reasons set out in the summary of reasons provided by the Sanctions Committee and attached to that letter, it envisaged adopting a legal act with a view to maintaining his listing in Annex I to Regulation No 881/2002 in accordance with the first indent of Article 7(1) of that regulation. The Commission further informed the applicant that the purpose of its letter was to give him the opportunity to comment on the grounds included in the summary of reasons and to provide any information to the Commission that he might consider relevant before it took its final decision. The deadline set for the applicant for that purpose was 10 November 2008. The summary of reasons attached to the Commission’s letter (“the summary of reasons”) was drafted in identical terms to the summary of reasons communicated by the Sanctions Committee.

10. Mr Kadi submitted his comments in response to the Commission inter alia seeking disclosure of evidence supporting the assertions and allegations made in the summary of reasons. 

11. On 28 November 2008, the Commission adopted Regulation (EC) No 1190/2008 amending for the 101st time Regulation No 881/2002.  
12. Mr Kadi again sought to challenge before the General Court the Regulation (as amended)  insofar as it applied to him. The General Court decided that appeal on 30 September 2010: Case T-85/09 Yassin Abdullah Kadi v European Commission (“GC Kadi II”).
13. Mr Kadi alleged lack of sufficient legal basis for the measure.  That challenge was rejected by the General Court.  He also alleged breaches of the rights of the defence and of the right to effective judicial protection; breach of the obligation to state reasons; manifest error of assessment of the facts; and breach of the principle of proportionality.  The General Court upheld Mr Kadi’s challenge in respect of issues pertaining to the rights of defence, effective judicial protection and proportionality.
14. In the course of upholding Mr Kadi’s appeal, the General Court made the following observations:

“120 Finally, as the Charter of the United Nations is an agreement between States and was, moreover, adopted before the adoption of the Treaty establishing the European Economic Community , signed at Rome on March 25, 1957, the likening by the Court of Justice, at [306]–[309] of its judgment in [CJEU Kadi I], of that charter to an international agreement concluded between the Community and one or more States or international organisations, within the meaning of art.300 EC , in support of the conclusion that “primacy [of the charter] at the level of Community law [does] not, however, extend to primary law” ([308]), has given rise to a number of questions. 

121 The General Court acknowledges that those criticisms are not entirely without foundation. However, with regard to their relevance, it takes the view that, in circumstances such as those of the present case—which concerns a measure adopted by the Commission to replace an earlier measure annulled by the Court of Justice in an appeal against the judgment of this Court dismissing an action for annulment of the earlier measure—the appellate principle itself and the hierarchical judicial structure which is its corollary generally advise against the General Court revisiting points of law which have been decided by the Court of Justice. That is a fortiori the case when, as here, the Court of Justice was sitting in Grand Chamber formation and clearly intended to deliver a judgment establishing certain principles. Accordingly, if an answer is to be given to the questions raised by the institutions, Member States and interested legal quarters following the judgment of the Court of Justice in Kadi [2008] 3 C.M.L.R. 41 , it is for the Court of Justice itself to provide that answer in the context of future cases before it. 

…
123 If the intensity and extent of judicial review were limited in the way advocated by the Commission and the intervening governments (see [86]–[101] above) and by the Council (see [102]–[111] above), there would be no effective judicial review of the kind required by the Court of Justice in [CJEU Kadi I] but rather a simulacrum thereof. That would amount, in fact, to following the same approach as that taken by this Court in its own judgment in [CJEU Kadi I] , which was held by the Court of Justice on appeal to be vitiated by an error of law. The General Court considers that in principle it falls not to it but to the Court of Justice to reverse precedent in that way, if it were to consider this to be justified in light, in particular, of the serious difficulties to which the institutions and intervening governments have referred.” 
15. An Appeal against the decision of the General Court is now pending before the CJEU.  The United Kingdom has not simply intervened, it has appealed alongside the EU institutions.  The case raises a series of issues pertaining to the interaction between EU and international law and, in particular, the impact of the UN Charter in EU law after coming into force of the Lisbon Treaty.  
16. Given that the case is pending, this paper does not discuss the substantive arguments in the case but provides some background on certain of the potentially relevant legal provisions.
Some (potentially) relevant provisions of the UN Charter

17. The UN Charter is a treaty between States, a multilateral treaty with 192 parties.
  It is now virtually universal.
  It is the constituent instrument of the organisation known as the United Nations and sets out the composition and the powers of its organs.  

18. The maintenance of international peace and security is identified among the Purposes of the United Nations.  The first Purpose described in  Article 1, paragraph 1 is:

“To maintain international peace and security, and to that end: to take effective collective measures for the prevention and removal of threats to the peace, and for the suppression of acts of aggression or other breaches of the peace…;” 

19. The Security Council is established as a principal organ of the United Nations under Article 7 of the UN Charter. 

20. Article 24 of the UN Charter, paragraph 1 provides:

“In order to ensure prompt and effective action by the United Nations, its Members confer on the Security Council primary responsibility for the maintenance of international peace and security, and agree that in carrying out its duties under the responsibility the Security Council acts on their behalf.”

21. The Security Council, like the United Nations itself, has a composition that is world-wide, and reflects all geographic regions (see Article 23 of the UN Charter). It is composed of both permanent members and non-permanent members (the latter being elected for two years).

22. In discharging its duties, the Security Council is required to act in accordance with the Purposes and Principles of the United Nations (Articles 1 and 2 of the UN Charter).    The specific powers granted to the Security Council for the discharge of its duties under the primary responsibility for the maintenance of international peace and security are laid down in Chapters VI, VII, VIII and XII of the Charter (see Article 24 paragraph 2).  Chapter VII entitled “Action with respect to threats to the peace, breaches of the peace, and acts of aggression”.  
23. The first provision of Chapter VII is Article 39 which provides:
“The Security Council shall determine the existence of any threat to the peace, breach of the peace, or act of aggression and shall make recommendations, or decide what measures shall be taken in accordance with Articles 41 and 42, to maintain or restore international peace and security.”

24. Article 41 then provides that:

“The Security Council may decide what measures not involving the use of armed force are to be employed to give effect to its decisions, and it may call upon the Members of the United Nations to apply such measures. These may include complete or partial interruption of economic relations and of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the severance of diplomatic relations.” 

25. A minimum of 9 out of 15 votes is needed for a Security Council decision.  In addition, a non-procedural decision cannot be adopted if any one or more of the permanent members votes against. There is, therefore, the possibility that one of the 5 permanent members of the Council could exercise their veto in relation to any matter.  In practice, most Council resolutions are adopted unanimously.  

26. Article 103 of the UN Charter provides:

“In the event of a conflict between the obligations of the Members of the United Nations under the present Charter and their obligations under any other international agreement, their obligations under the present Charter shall prevail.”

27. Article 25 provides:

“The Members of the United Nations agree to accept and carry out the decisions of the Security Council in accordance with the present Charter.”

28. In addition, Article 49 provides:

“The Members of the United Nations shall join in affording mutual assistance in carrying out the measures decided upon by the Security Council.”
Some (potentially) relevant Security Council decisions

· 1267(1999)

29. On 15 October 1999 the Security Council adopted resolution 1267 (1999).
  It condemned the fact that Afghan territory continued to be used for the sheltering and training of terrorists and planning of terrorist acts.  It reaffirmed, in particular, the UN’s conviction that the suppression of international terrorism was essential for the maintenance of international peace and security.  In paragraph 2 of the resolution the Security Council demanded that the Taliban should without further delay turn Usama bin Laden over to the appropriate authorities.  
30. In order to ensure compliance with that demand, paragraph 4(b) of resolution 1267 (1999) provides that all the States must, in particular, freeze funds and other financial resources derived or generated from property owned or controlled directly or indirectly by the Taliban, or by any undertaking owned or controlled by the Taliban, as designated by the a Committee established pursuant to the resolution  - the 1267 Committee (also known as the Al-Qaida and Taliban Sanctions Committee).

31. Paragraph 7 of the resolution then states that the Security Council:

“calls upon all States to act strictly in accordance with the provisions of this resolution, notwithstanding the existence of any rights or obligations conferred or imposed by any international agreement or any contract entered into or any licence or permit granted prior to the date of coming into force of the measures imposed by paragraph 4 above.”

· 1333(2000)

32. On 19 December 2000 the Security Council adopted resolution 1333 (2000), demanding, inter alia, that the Taliban should comply with resolution 1267 (1999), and, in particular, that they should cease to provide sanctuary and training for international terrorists and their organisations and turn Usama bin Laden over to appropriate authorities to be brought to justice. The Security Council decided in particular to strengthen the flight ban and freezing of funds imposed under resolution 1267 (1999). Accordingly paragraph 8(c) of resolution 1333 (2000) provides that the States are, inter alia, to freeze without delay the funds and other financial assets of Usama bin Laden and individuals and entities associated with him as designated by the 1267 Committee, including those in the Al-Qaeda organisation.

33. In the same provision, the Security Council instructed the 1267 Committee to maintain an updated list, based on information provided by the States and regional organisations, of the individuals and entities designated as associated with Usama bin Laden, including those in the Al-Qaeda organisation.  The resolution also provides for the Committee to decide upon requests for exceptions to the freezing regime (paragraphs 6, 11 and 16).  

· 1390 (2002)

34. The measures were reviewed by the Security Council and renewed in resolution 1390 (2002).  The Security Council, again acting under Chapter VII, decided (in paragaph 2) that:

“all State shall take the following measures with respect to Usama bin Laden, members of the Al-Qaida organization and the Taliban and other individuals, groups, undertakings and entities associated with the, as referred to tin the list created pursuant to resolutions 1267(1999) and 1333 (2000) to updated regulatory by the Committee established pursuant to resolution 1267(1999).”
The 1267 Committee and the Ombudsperson
35. The 1267 Committee has two principal roles: it maintains a list of individuals and entities with respect to Al-Qaida, Usama bin Laden, and the Taliban and other individuals, groups, undertakings and entities associated with them ("the Consolidated List") and it also oversees States' implementation of the sanctions measures. 
36. In relation to the maintenance of the Consolidated List, the Committee considers requests by States to add or delete names from the List, as well as petitions for delisting submitted through the Office of the Ombudsperson.
37. The Office of the Ombudsperson was created by Security Council Resolution 1904 adopted on 17 December 2009. 

38. Individuals, groups, undertakings or entities seeking to be removed from the Consolidated List of the Security Council’s 1267 Committee can submit their request for delisting to an  independent and impartial Ombudsperson who has been appointed by the Secretary-General. 

39. The Ombudsperson is mandated to gather information and to interact with the petitioner, relevant states and organizations with regard to the request. Within an established time frame, the Ombudsperson will then present a comprehensive report to the Sanctions Committee. Based on an analysis of all available information and the Ombudsperson’s observations, the report will set out for the Committee, the principal arguments concerning the specific delisting request. The decision of the Committee on the delisting request will be communicated back to the Petitioner by the Ombudsperson.

40. The current Ombudsperson is Kimberley Prost who was appointed by the Secretary-General on 3 June 2010. 

41. The Committee regularly reports about its activities, including through annual reports, and makes recommendations to the Security Council with a view to improving the sanctions regime, including by proposing additional measures.

42. The Committee’s Guidelines
 for the conduct of its work, the latest version of which - taking account of the Office of the Ombudsperson - was promulgated in July 2010, describe the procedures for listing, de-listing and granting humanitarian exemptions.  In particular, sections 6 and 7 of the Guidelines set out the procedures followed by the Committee in gathering relevant information and considering the listing or delisting of an individual or entity.
43. Where a delisting request is made by a Petitioner to the Ombudsperson, there is a process which she will follow.  The website of the Ombudsperson includes a description of the procedure.
 The description indicates three stages: information gathering; dialogue and report; and Committee Decision.  

Some (potentially) relevant EU Treaty Provisions
(i) TEU

44. Title V TEU makes provision on the Union’s external action and common foreign and security policy.  It begins, in Article 21(1) with a recognition of the role and responsibilities of the EU in relation to external action:

“1.  The Union’s action on the international scene shall be guided by the principles which inspired its own creation, development and enlargement, and which it seeks to advance in the wider world: democracy, the rule of law, the universality and indivisibility of human rights and fundamental freedoms, respect for human dignity, the principles of equality and solidarity, and respect for the principles of the United Nations Charter and international law.
2. The Union shall seek to develop relations and build partnerships with third countries, and international, regional or global organisations which share the principles referred to in the first subparagraph.  It shall promote multilateral solutions to common problems, in particular in the framework of the United Nations.” (emphasis added)

45. Article 21(2)(c) the TEU states that the Union shall define and pursue common policies and actions and shall work for a high degree of cooperation in all field of international relations in particular in order to: 

“preserve peace, prevent conflicts and strengthen international security, in accordance with the purposes and principles of the United Nations Charter…” 

46. Article 24 refers to ensuring “[the EU’s] effectiveness as a cohesive force in international relations”.
47. The specific position of the High Representative of the Union for Foreign Affairs and Security Policy (‘High Representative’) has been created.  The current incumbent is Baroness Ashton.  She shall, inter alia, represent the Union for matters relating to the common foreign and security policy (see Article 27).
   

48. The development of the EU’s role in external affairs also imposes obligations upon the Member States which are participants in international organisations.  Article 34 TEU requires that “Member States shall coordinate their action in international organisations and at international conferences.  They shall uphold the Union’s positions in such forums” and the High Representative is to organise this coordination.

49. Specific provision is made in Article 34(2) in relation to the United Nations Security Council and the duties of Member States which are members of the Security Council to keep the High Representative informed and defend the positions and interests of the Union  “without prejudice to their responsibilities under the provisions of the United Nations Charter”.  When the Union has defined a position on a subject which is on the United Nations Security Council agenda “those Member States which sit on the Security Council shall request that the High Representative be invited to present the Union’s position.” 

(ii)The TFEU
50. Article 347 TFEU (ex 297 TEC) provides, inter alia, that Member States shall consult with a view to taking necessary steps to prevent the functioning of the internal market being affected by measures which a Member State may be called upon to take in order to “carry out obligations it has accepted for the purpose of maintaining peace and international security.”  Member States also being Members of the UN may find themselves subject to UN obligations for the purpose of maintaining peace and international security.

51. More generally, Article 220(1) TFEU provides that:

“The Union shall establish all appropriate forms of cooperation with the organs of the United Nations and its specialised agencies…”

52. Finally, potentially the most important provision of the TFEU in this connection is Article 351 (ex 307 TEC) which provides:

“The rights and obligations arising from agreements concluded before 1 January 1958 or, for acceding States, before the date of their accession, between one or more Member States on the one hand, and one or more third countries on the other, shall not be affected by the provisions of the Treaties….”
� �HYPERLINK "http://www.un.org/en/documents/charter/index.shtml"�http://www.un.org/en/documents/charter/index.shtml�


� Only the Holy See is not a signatory.


�  The five permanent members are the People’s Republic of China, France, the Russian Federation, the United States of America and the United Kingdom.  In 2010 the ten non-permanent members are Austria, Bosnia and Herzegovina, Brazil, Gabon, Japan, Lebanon, Mexico, Nigeria, Turkey and Uganda.  In 2011 they will be Bosnia and Herzegovina, Brazil, Colombia, Gabon, Germany, India, Lebanon, Nigeria, Portugal  and South Africa.


� �HYPERLINK "http://www.un.org/ga/search/view_doc.asp?symbol=S/RES/1267(1999)"�http://www.un.org/ga/search/view_doc.asp?symbol=S/RES/1267(1999)� 


� The Annual reports for 2009 are to be found at Annexes XX and YY.


� �HYPERLINK "http://www.un.org/sc/committees/1267/pdf/1267_guidelines.pdf"�http://www.un.org/sc/committees/1267/pdf/1267_guidelines.pdf�


� �HYPERLINK "http://www.un.org/en/sc/ombudsperson/procedure.shtml"�http://www.un.org/en/sc/ombudsperson/procedure.shtml� The procedure is formally  set out in Annex 2 to resolution 1904(2009).


� As from 1 December 2010, the High Representative has a wholly new European External Action Service at her disposal which works with the diplomatic services of the Member States.
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