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I. Petere fontes
IT is with some dismay that I realise that some twenty three years have passed since I first set pen to paper on the subject of legitimate expectations.
  In those days it was possible to fit all the legitimate expectation cases (including those from Commonwealth jurisdictions) into one footnote and traverse the entire subject in one article. Today we are overwhelmed by the decided cases- a BAILII search on the 20th April 2011 for “legitimate expectation” yielded 3460 entries - as well as the scholarly writing. There are three books in English devoted to the topic and innumerable learned articles.
 Any attempt to be comprehensive is bound to fail and sins of omission are inevitable. One I shall mention immediately: many challenges based upon legitimate expectations fail because the promise made was insufficiently clear and unconditional. But I shall not address this question, not because it is not important but because I have nothing interesting to say about it! All I will do is to mention the recent article by my student Jack Watson, entitled “Clarity and Ambiguity: A New Approach to the Test of Legitimacy in the Law of Legitimate Expectations”, in which he addresses this issue insightfully.

But I start with a further sombre reflection: notwithstanding those many judgments and the acres of scholarly writing, we have made little progress. There is a real danger that the concept of legitimate expectation will collapse into an inchoate justification for judicial intervention. It sounds so benign – who could be against the protection of legitimate expectations? -  but, it seems to me, as sometimes interpreted, the concept often gives little guidance and plays at best a rhetorical role. 
The truth is that legitimate expectations are, as Lord Scott has said, “much in vogue”.
  But following fashion can lead to error – rather like some of the hats at the Royal Wedding – and this should be avoided. The point is that unless the concept is clear it will be unable to do any of the hard work of deciding whether judicial intervention is apt in any particular case.  Another student of mine, Paul Reynolds, in his recent Public Law article entitled “Legitimate Expectations and the Protection of Trust in Public Officials” has spoken of the concept being applied “in entirely inappropriate cases, thrown in alongside a soup of other heads of review”.

Given this, it seems to me, the time has come to return to fundamentals. So we should ask fundamental questions about the justification and the task of the concept of legitimate expectations.  That consideration of these fundamental issues leads me to conclude that legitimate expectations will end up with a narrower but still vital role.

II. Vertrauenschutz
 The first fundamental question I ask is why it is that the law protects legitimate expectations. I argue (as I did in my first article in 1988) that the justification for the protection of legitimate expectations is the simple idea that the law should protect the trust that has been reposed in the promise made by an official. Good government depends upon trust between the governed and the governor. Unless that trust is sustained and protected officials will not be believed and individuals will not order their affairs on that assumption. “Government becomes a choice between chaos and coercion.”  

The value of trust to good government seems obvious at the general level. Baroness O”Neill in her 2002 Reith Lectures
 citing the Analects of Confucius tells that how “Confucius told his disciple Tze-Kung that three things are needed for government: weapons, food and trust. If a ruler can”t hold on to all three, he should give up the weapons first and the food next. Trust should be guarded to the end: without trust we cannot stand.” All of this deals with trust in general and its value seems to be relatively uncontested.  But we are concerned with the protection of trust in the context of specific administrative decisions, i.e. the doctrine of legitimate expectations is concerned with the trust that the individual reposes in a decision-maker
 not with a generalised trust reposed in government as a whole - which is obviously subject to the vagaries of politics.  
Perhaps this is the moment to bring in Lord Denning. In my 1988 article I suggested that the German concept of Vertrauenschutz – the protection of trust (which seems to deal primarily with the specific protection of trust) - had played a part in the development legitimate expectations in English law and that this was an example of cross fertilisation of concepts from one legal system to another. So I made the mistake of writing to Lord Denning and asking whether Vertrauenschutz might have been some such influence on his judgment in Schmidt v. Secretary of State for Home Affairs
 in which, for the first time, legitimate expectations were introduced into English law….and without any citation of authority. He responded immediately to say that he felt ‘sure the idea came out of my own head and not from any continental or other source." So the origin of the concept as far as English law is concerned lies within Lord Denning’s justly famed creative mind and not elsewhere! This does not mean that trust is excluded as a justification but it was an unpromising start! 
Moreover, when one looks at the jurisprudence and asks why the law protects legitimate expectations one gets several answers and these do not include the protection of trust, The protection of legitimate expectations is often considered to be required by fairness.
 The advancement of “good administration” is championed by Lord Justice Laws.
 The abuse of power has been considered the “root concept” justifying the protection of legitimate expectations.
  And there is also a tendency to create a melange of several of these justifications. It is commonplace for a judge to ask whether the dashing of a legitimate expectation was ‘so unfair as to amount to an abuse of power.”
  
The trouble with all these overarching and traditional justifications is not that they are wrong but that they are unhelpful. Lord Justice Laws has remarked in this context that: “Abuse of power ….catches the moral impetus of the rule of law…..But it goes no distance to tell you, case by case, what is lawful and what is not.”
 The same remark could be made about fairness or for that matter the valuable but imprecise concept of “good administration”.  Moreover, putting the focus back onto the “root concept” or an amalgam of such concepts leaves the legitimate expectations redundant. For instance, Lord Brown has recently said in the Privy Council in a case (Paponette)  in which legitimate expectations were much argued that all he needed to do was to address the composite question: “was the imposition of reasonable charges here so unfair as to amount to an abuse of power?”
 Here it is plain that the concept of legitimate expectations is playing no useful role at all in identifying whether the court should intervene or not.
But it is a simple concrete question of fact whether trust has been reposed in an official’s promise, so this principle does go ‘some distance” to indicate what is lawful and what is not. It captures precisely why legitimate expectations should be protected. Thus it seems to me that the protection of trust in the promises or presentations of the official is much to be preferred to that reliance on overarching but rather inchoate justifications.  It is not, of course, the whole answer but it is a good starting point.
There are some signs that judicial attention is being paid to trust. Bokhary P.J. in the Hong Kong Court of Final Appeal concluded that the protection of legitimate expectations “facilitates the task of governance” because “people feel able to put their faith in what their government says and does”.
  In the Supreme Court of India there has been approval of the concept of Vertrauenschutz and thus the conclusion was reached that “the existence of a legitimate expectation may even in the absence of a right of private law, justify its recognition in public law”.
 And in the Northern Irish High Court McCloskey J has approved the words I used earlier: "Good government depends upon trust between the governed and the governor. Unless that trust is sustained and protected officials will not be believed and the government becomes a choice between chaos and coercion".
 In the ECJ there has been recognition by Advocate General Trabucchi that trust, as protected by legitimate expectations, is “one of the superior rules of the Community legal order for the protection of individuals”.

III.  Legal certainty and Vertrauenschutz
Particularly in the European context “legal certainty”, i.e. the idea that “the individual ought to be able to plan his or her action on the basis [that the expectation will be fulfilled]”
 is also relied upon to justify the protection of legitimate expectations. Indeed, I wrote about “legal certainty” playing this kind of role in my 1988 article and more recently. But Paul Reynolds has persuaded me otherwise. He writes that: 

“It is natural that there should be a clear distinction between the principles of legal certainty and legitimate expectations in European law. Both concepts originate from German Law
 and within German law they are perfectly separate.
 Legal certainty is based on Rechtsscherheit: a principle which demands certainty of the content of law and is primarily employed in cases concerning retroactive law. The protection of legitimate expectations is derived from the principle of Vertrauensschutz
, which seeks to ensure that “everyone who trusts the legality of a public administrative decision should be protected”.
 The principle of Vertrauensschutz seeks quite distinct objectives to legal certainty. It is concerned to promote confidence in the public administration and trust in its decisions: this is seen from the fact that the principle can apply even against legislation, the surest challenge to legal certainty that there can be.
 

The European Court has explicitly stated
 that the principle of Vertrauensshutz shaped legitimate expectations, so it is initially surprising that legal certainty has achieved such status in this area. The prominence of legal certainty (at the neglect of a trust-based understanding of legitimate expectations) is probably best explained by political considerations specific to the ECJ. The legal systems of the six founding members of the EC all endorsed the principle of legal certainty. However, France in particular was (and is) highly cautious and wary about the potential of the doctrine of legitimate expectations disturbing stability.
 … Rather than following the ECJ’s unfortunate conceptualisation of the doctrine, the English courts should enjoy their relative freedom to allow it to fulfil its proper role: the promotion of fairness and non-abuse through the protection of trust.”
IV. Scientia
But if the protection of trust is our starting point there are certain consequences. The individual to whom a promise is made, reposes trust in that promise, and consequently expects the promises to be fulfilled. Whether that expectation exists is, self-evidently, a question of fact. If the individual did not expect anything, then there is nothing that the doctrine can protect. So a person unaware of an undertaking made by a public authority to behave in a particular way cannot expect compliance with that undertaking and there is no legitimate expectation to protect. For long this was considered obvious and unexceptional.
 After all where no trust has been reposed in the promise or undertaking of the official there is no reason why any subsequently discovered “expectation” should be protected.

But the Court of Appeal has disagreed in a leading case (Rashid).
  Here the Home Office had refused an Iraqi Kurd’s application for asylum on the ground that he might safely relocate to the Kurdish Autonomous Zone. In so deciding, the policy of not relying on internal relocation in such cases (of which the Kurd was quite unaware) was inadvertently overlooked.  This was found to be “conspicuous unfairness amounting to an abuse of power” and the challenge succeeded.
 But Pill LJ also said: “there plainly is a legitimate expectation in a claimant for asylum that the Secretary of State will apply his policy on asylum to the claim. Whether the claimant knows of the policy is not in the present context relevant. It would be grossly unfair if the court’s ability to intervene depended at all upon whether the particular claimant had or had not heard of a policy, especially one unknown to relevant Home Office officials.”

But to bring such “no expectation” cases under the rubric “legitimate expectation” is to deprive that concept of clear meaning. Thus if no trust has been reposed the concept has nothing to add to an inquiry into what fairness requires in the circumstances or whether the power concerned has been abused. As Reynolds has remarked: “This concocted legitimate expectation expands the doctrine’s boundaries to the point where it simply collapses into an unrestricted principle of fairness; the doctrine ceases to add anything in its own right – it is “[denuded]…of any utility”.
 
V Policy
But why should the curious individual who read in the newspaper (or on a department al web-site)  about a favourable policy have their expectation of the benefits of that policy applying to them, protected, while another individual in exactly the same position expect that he or she, being less curious and lively, does not read the newspaper (or web-site) and so does not know of the policy? Surely both these individuals should be treated in the same way?  There has to be an adequate answer consistent with the trust based approach to expectations to this and similar questions.
Is the answer not the following? Elementarily (and without any reliance upon any idea of legitimate expectation) the policies adopted by a decision-maker have to be consistently applied. “The principle that policy must be consistently applied”, said Lord Dyson recently in the Supreme Court, “is not in doubt”.
 And I would add this has been well established for many years.

This does not depend upon any knowledge of the policy by the individual. Nor does it depend upon any publication of the policy. It is simply inherent in the idea of a policy as a guide to decision-making that it should be used as a guide .... with the decision-maker, of course, being free to depart from the policy for good reason. Thus policies have to be consistently applied.
None of this depends upon the concept of legitimate expectations at all. It is true that an individual who knows of the policy and reposes trust in it may expect that it will be applied to him or her. But since the same protection will be available to them under the principle just discussed, the concept of legitimate expectation has added nothing in these circumstances and is redundant in this context.
Consider the recent Supreme Court decision of Lumba and Mighty v Home Secretary.
  The case concerned the detention of foreign national prisoners under Schedule 3 of the Immigration Act 1971 pending their deportation. The Home Secretary had a long established and published policy that amounted to a presumption in favour of release pending deportation save in specified circumstances. However, for a period (April 2006-September 2008) the Home Secretary maintained and operated a secret or unpublished policy which imposed “a near blanket ban” on release of foreign national prisoners recommended for deportation.  There seems not to have been malice in the secret policy just “muddle galore”.
 This will not have surprised seasoned observers of the Home Office.
Unsurprisingly, Lord Dyson giving the lead judgment found that the Home Secretary “unlawfully exercised the statutory power to detain [the appellants] pending deportation because she applied an unpublished policy which was inconsistent with her published policy.”
 Now Lord Dyson does not rely upon legitimate expectations at all in reaching this conclusion.
 And it is plain that it was unnecessary to do so. There was a compelling strong case for the consistent application of the published policy in these circumstances. Given that the liberty of the subject was engaged the consistent application of the policies applicable was essential to ensure that people were not arbitrarily detained.  

But legitimate expectations that a policy be applied do feature prominently in Lord Phillips’s leading dissent. So one expects to find in Lord Phillips’s judgment some clue to what greater insight the concept of legitimate expectation brings to these facts. But in fact it seems to me that there is little to be gained. The learned judge recognises that there is an overlap between “the question of the nature and effect of a legitimate expectation” and the “effect of a decision to take action that falls within a power conferred by statute but which conflicts with a published policy as to the manner in which that power will be exercised”.
 But nothing turns on this. The doctrine of legitimate expectations does not assist in the analysis at all.
Now few foreign national prisoners are au fait with the nuances of the Home Secretary’s policy of release pending deportation and clearly they could have no knowledge of the secret policy. So the significant point of difference between the consideration of the consistent application and the protection of a legitimate expectation, viz., the applicant’s knowledge of the promise, did not arise. There was simply no legitimate expectation here. So all the time and effort and money spend arguing over legitimate expectations in the Lumba litigation was wasted.
So the concept of legitimate expectations brings nothing to the determination of whether a policy has been consistently applied or not. Of course, if a specific promise has been made to an individual that a particular policy will or will not be applied to a particular circumstances the law of legitimate expectations will protect the trust placed in that promise. This would be though not on the application of the policy but upon the decision whether in the particular case the policy should be applied or not. But such situations aside the overlap between legitimate expectations and the consistent application of policy is best ignored. This conclusion contradicts the several prominent cases discussing at great length how legitimate expectations that policies will be applied are protected. But perhaps Lord Dyson’s avoidance of legitimate expectations in Lumba points the way to the future in this kind of case.
VI Classic administrative law
I turn now to my second fundamental principle: that classic administrative law applies to legitimate expectations as it does to other questions. So, for instance, since Parliament is supreme, a legitimate expectation cannot stand against a statute. The ultra vires expectation, for instance, cannot be protected (although it may be an element in a tort remedy or human rights claim or an Ombudsman’s award). There can be no balancing of the protection of trust against the principal of legality. This is relatively uncontroversial.
 
But the point of classic administrative law at which I would pause is – the no fetter principle – viz., that the decision-maker entrusted with a power by law must remain free to exercise that power as he or she judges the public interest requires.  Thus unless there is statutory warrant that power may not be fettered. This too is straightforward and uncontroversial but the logic of this classic administrative law principle has seldom been followed through in the context of legitimate expectations. So let us turn to that task starting with the easy propositions.
Where one is dealing with an expectation that a particular procedure is to be adopted there is little difficulty in most statutory contexts in concluding that the trust reposed in that promise is protected by requiring, for a valid decision, that the promised procedure be followed. The person affected is not entitled to a favourable decision but the trust which he has reposed in the decision-maker’s undertaking should be protected.  The requirement of a fair procedure in such circumstances should not surprise. The decision-maker must clearly make a proper decision before dashing the expectation; and  elementarily, that requires procedural fairness. But no question of any fettering of discretion arises. There is no doctrinal difficulty.
But when one is dealing with a substantive expectation, i.e. one where some boon or benefit is expected as the outcome to the decision making process, different considerations arises. But even here it is often possible to protect such expectations  adequately in non-controversial ways. For instance, in most statutory contexts there is little difficult in concluding that the substantive legitimate expectation should be protected by requiring it to be treated as a relevant consideration to be taken properly into account by the decision-maker in making their decision. The decision-maker deciding to dash a substantive expectation must, again on elementary principles, take into account all relevant considerations. One clear relevant consideration will be the existence of the legitimate expectation.
 There are several examples of this in the decided cases.
 The court in these cases does not order the expectation to be fulfilled but it had to be properly taken into account. Such protection is unexceptional. But no question of any fettering of discretion arises. There is no doctrinal difficulty.

Similarly, it may be that the expectation may be adequately protected by granting a hearing. And Schmidt v. Secretary of State for Home Affairs
 is the paradigm example of this. There Lord Denning said obiter that an alien who had been given leave to enter the United Kingdom for a limited period had a "legitimate expectation of being allowed to stay for the permitted time" and, hence, if that permission was "revoked before the time limit expires, [the alien] ought to be given an opportunity of making representations [to the Home Secretary]". But no question of any fettering of discretion arises. There is no doctrinal difficulty.

VII The prism of private law
The crucial and difficult question is whether there are cases in which the court should take the further step of requiring the substantive protection of the substantive expectation. And we all know that they have in certain circumstances taken that further step. They have required the fulfilment of the expectation unless an overriding public interest ordains otherwise.  I would like to acknowledge here the benefit I have gained from the analysis of Tom Pascoe in his unpublished essay: “Substantive legitimate expectations and private law estoppel: we meet again?”
In the leading case (Coughlan) a health authority which, for practical and financial reasons, wished to close a specially built home for very seriously injured long-term patients, in breach of its promise to the residents that it was their “home for life”, was prevented from doing so.
 The Court of Appeal held that it was for the court to judge “whether there [was] a sufficient overriding interest to justify a departure from what has previously been promised”.
 It is clear that only exceptionally will such protection be afforded.
  But how is one to tell when such protection will be afforded and whether it is justified?
Substantive protection will, it seems, generally require that the promise is made only to a small group (such as the residents of a care home). A general announcement made to a large group (such as prisoners) is unlikely to be protected substantively.
  Significantly, said the Court of Appeal in the care home case, “the promise or representation [would normally have] the character of a contract”
  In a later case the Court of Appeal said that the assurance relied upon to found a substantive legitimate expectation had to be “pressing and focussed” in  nature.
 

Now what is to be said about this. One would need a heart of stone not to sympathise with Patricia Coughlan. But the decision in her favour does cause unease. The money that would be saved by the closure of Mardon House was not to be frittered away on a fact finding trip to the Caribbean for the members of the authority or something similar. It was to be spent on the health needs of others in the East and North Devon Health Authority. 
The task of the finding the balance between the competing health needs of the residents of a health authority area especially when money is tight (as it always is) is unenviable and very difficult. Moreover, it was given by Parliament to the Health Authority not to the court.  Many conflicting factors will come into play in making that judgment and the court is, it seems to me, and I use the word non-pejoratively, institutionally incompetent to make it.  

The extent to which the court failed to appreciate the task it was undertaking was shown by the fact that one of the factors which influenced it in deciding that Ms Coughlan’s case qualified for substantive protection was that the consequences of a finding in her favour would be “be financial only”.
 But the consequences were not “financial only” for those other residents of North and East Devon whose treatment was denied or delayed as a result of the money that had to be expended fulfilling Ms Coughlan’s substantive expectation. These voices were simply not heard before the court.     

This is a relatively well established ground of criticism – the separation of powers argument – of substantive protection. And prior to Coughlan would have been considered unexceptional. In those days, for instance, Laws J held that substantive protection would amount to an “unacceptable fetter” on the decision-maker’s power and “would imply that the court is to be the judge of the public interest in such cases”.

Are these criticisms of substantive protection simply to be dismissed, wrecked on the normative rock of Coughlan? Well there is a subtler approach. That suggestion that the promise should have the “character of a contract” brings the whiff of private law into this drama.  Indeed, through the prism of private law Coughlan is explicable as an example of the Health Authority being held to a bad bargain as it would be held to any unfavourable contract. Seen in this way the case raises no difficulties of principle involving in the allocation of resources or intruding into the merits.

And that it seems to me is the crucial point. If we have crossed the conceptual barrier into private law then substantive protection is unexceptional. The health authority which foolishly agreed to buy a fleet of ambulances at a price greatly in excess of the market, could not resile from its contract on the ground that the public interest required the money to provide for the health care of residents. It has made a bad bargain and must live with it. This does not mean going so far as establishing a contract in every case – my student Tom Pascoe has argued that promissory estoppel will suffice – but clearly something exceptional be required.
But if a private law analysis is capable of resolving the question of when expectations should be substantively protected - when they are in effect contracts -  it does throw into stark relief a fresh doctrinal issue. Where a public authority contracts in a way that fetters its discretion it must show that it has the statutory power to do so or else the contract is ultra vires and void. Here well known and classic principles of administrative law come into play described in these words by Tom Pascoe: “In Ayr Harbour Trustees v. Oswald
 the public trustees of a harbour sought to escape from a contractual obligation to maintain perpetual access between that harbour and the respondent’s land. Acceding to the request of the trustees, Lord Fitzgerald held that “[the appellants] have no power in law to preclude themselves or their successors from the exercise of their statutory power”.
 In the subsequent case of Birkdale Electricity Supply Co. v. Corporation of Southport
 Lord Earl reiterated the proposition of law articulated in Ayr Harbour to the following effect: “[Public authorities] cannot enter into any contract or take any action incompatible with the due exercise of their powers or the discharge of their duties”.
 “
 So in order to bind itself by contract the public authority has to show that the power to enter into that contract is within its statutory birthright. So the question is whether the public authority had power to bind itself by the contract like legitimate expectation.
But as Pascoe points out: “The imposition of a “non-fetter” threshold is conspicuously absent from the analysis of substantive protection proffered by the Court of Appeal in Coughlan. It is also disregarded in the subsequent case law. As Craig has implicitly noted, substantive protection has become a covert mechanism for the enforcement of promises against public authorities who never had the competence to make them in the first place: “The decision as to whether legitimate expectations can or should ever have a substantive as opposed to procedural impact is...simply another way of asking the question...as to whether an ultra vires representation should ever be held to bind”.
 With respect, the courts appear to have strayed awry. By failing to police the boundaries which delimit the legal capacity of public authorities to bind themselves by means of an express undertaking, the courts are potentially enforcing ultra vires representations.”

VIII Conclusions
And so to sum up. This paper argues that where an individual reposes trust in a promise made (expressly or impliedly) by a decision-maker and consequently legitimately expects that the promise will be fulfilled, that trust should be protected by the law. This approach has, amongst others, the benefit of offering much more precise guidance as to when judicial intervention is justified than the over arching and imprecise justifications of fairness, abuse of power or the advancement of good government.
Whether an individual has reposed trust in a promise or not is a simple question of fact. This implies at least that the individual knew about the promise that was made. Consequently, those cases that hold that an individual may legitimately expect that a promise of which he or she was unaware will be fulfilled, are wrongly decided and based on a misunderstanding of the true nature of legitimate expectations.
It follows that an individual who does not know about a particular policy adopted by a decision-maker does not have a legitimate expectation that that policy will be applied in his or her case. But on classic administrative law principle policy must be consistently applied; and the individual, unaware of the policy at the time of the decision, may successfully challenge non-application of the policy once the truth emerges. The concept of legitimate expectation has nothing to do with the resolutions of these questions.
Procedural protection of expectations is straightforward and poses no difficult issues of principle. But the substantive protection of expectations does raise difficult issues, primarily that such protection fetters the discretion of the decision-maker, contrary to the intent of Parliament that the decision-maker should freely judge where the public interest lies. Thus the seldom considered point is that for the expectation to be substantively protected, the decision-maker must have the power so to bind itself (as when that decision-maker has power to enter into a contract). But that leads to the second point. If, however, the promise fulfils the requirements of private law either as a contract or as a promissory estoppel then protection becomes unexceptional. Few indeed are the expectations substantively protected that are not in effect private law claims. Once the expectation has passed through the prism of private law the public law considerations that support the free exercise of the decision-maker’s discretion are squeezed out and substantive protection is justified.
If these arguments are right the scope of legitimate expectations is much narrower than is often supposed. And two things have been achieved: legitimate expectations have been given a precise and well defined purpose so no longer does the collapse of the concept into a rhetorical substitute for abuse of power or fairness threaten.  Moreover, a coherent explanation and justification for the rare case of substantive protection has been provided. These are not small matters and enable the concept to play its proper and important role of protecting the trust placed in public officials. The trust without which said Confucius “we cannot stand”.
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