© Mr Justice Stanley Burnton 2006


OCCAM’S razor, administrative law and human rights
At the end of July 2005 I was the guest of ALBA at its Annual Conference at St John’s College, Oxford. Quite apart from the beauty of the surroundings, I was very impressed by the quality of the papers given by members of ALBA. I was therefore flattered when John Howell asked me to give this lecture, an invitation which assumes that I might have something to say that you would consider worth listening to, and all the more so since my immediate predecessors are such distinguished administrative lawyers as Lord Woolf and Lord Justice Keene. However, having accepted the invitation, I came to the most difficult question: do I have something worth listening to, and if so what? There is one advantage to being the lecturer on such an occasion: I can be controversial; I can get off my chest a number of things I have been longing to say free of the constraints of the issues raised by the parties and binding precedent. 
First, a confession: I am an unashamed black letter lawyer. I am an unashamed literalist. I believe that words used by judges should have clear meanings. I abhor expressions, such as abuse of power, that are pejorative but without definition. I am unhappy with the interpretation of section 3 of the Human Rights Act 1998 as entitling a court to decide that words do not mean what they say. 
I should also like to regard myself as a follower of the late Professor Herbert Hart. And, finally, I am also a proponent of Occam’s Razor, the principle put forward by that great philosopher, William of Occam, in the 14th century, and sometimes engagingly referred to as lex parsimonia, or the law of succinctness, one which I should seek to obey in this lecture. According to Wikepedia, Occam’s Razor:

“Originally a tenet of the reductionist philosophy of nominalism, … is more often taken today as a heuristic maxim that advises economy, parsimony, or simplicity in scientific theories.”
I shall pretend that I have no need for an explanation of any of those words. The principle is usually expressed by the Latin entia non sunt multiplicanda praeter necessitatem, which translates to: entities should not be multiplied beyond necessity. Einstein had no need for Latin; he said explanations should be: “As simple as possible, but no simpler.” The principle is most often applied in science, but I suggest that it is equally applicable to legal theory. Just as Occam’s razor should have led to the rejection of the hypothesis that space is filled by ether, so in many cases should it lead to a rejection of the concept of the legitimate expectation.
There is a beguiling attractiveness to the expression “legitimate expectation”, which doubtless explains its use beyond its natural scope and the acceptance by judges of that use. But I have to say I cringe when I see a skeleton argument that asserts, as many do, that a claimant had a legitimate expectation that a public authority would act fairly. A public authority must act fairly full stop. The assertion of a legitimate expectation is wholly unnecessary. And it is equally unnecessary to assert that a claimant has a legitimate expectation that a public authority will apply the policy it has adopted to his case. It is a principle of our public law that a public authority must apply its policy to individual decisions to which it is applicable unless it can show that there is good reason to depart from it.
The principle of legitimate expectation was originally developed by the court as a means of elucidating the requirements of administrative fairness in circumstances in which in private law the acts of a public authority might give rise to an estoppel: i.e., where there has been a relevant communication by the public authority to the claimant. Its requirements differ from those of estoppel: there is no absolute requirement of reliance by the claimant on that communication. But in my view, the principle should not be applied where when the public authority made its decision the claimant was unaware of the facts giving rise to the supposed legitimate expectation. The claimant could not have any expectation of that of which he was ignorant. In such circumstances, his case must be founded on other principles of our administrative law.
I can place the propositions which I advocate on the table.

(1) The principles of legitimate expectation are applicable where there has been a communication or publication of his policy or relevant intention or decision by a decision maker to a person affected by his decision. 
(2) That communication may be individual, addressed to the person affected by the decision, or general, addressed to a number or class of persons, and may be express or by conduct.
(3) A person who has not received any relevant communication from the decision maker and does not know of the latter’s policy has no relevant legitimate expectation.
(4) Nonetheless, a failure by a decision maker to apply his applicable policy will generally be unlawful unless there is good reason to make an exception from the application of that policy.
Let me take the following example, not an actual case, but one which is not untypical, and my audience will readily identify similar cases that have come before the courts. An asylum seeker sought judicial review of the refusal of the Home Secretary to grant him asylum. When he came to this country, and applied for asylum, he was in genuine need of protection: conditions in his country of nationality were such that he would be unsafe or persecuted if returned there. As a result, it was the policy of the Home Secretary not to return persons of his nationality, and they would be granted exceptional leave to remain. Regrettably, his asylum claim had not been dealt with by the Home Office as speedily as it ought to have been. There was a delay of 2 years before it was decided; it should have been decided within a year. If it had been decided within that year, he would have had the benefit of the Home Secretary’s then policy to grant asylum to seekers; and if he had been granted that leave, he would eventually have been entitled to indefinite leave to remain, under another Home Office policy. But by the time that his claim for asylum was in fact determined, conditions in his home state had changed dramatically. He could safely return there. The Home Secretary refused to grant asylum. His case comes before the Administrative Court, following an appeal to the Tribunal or an application to the Home Secretary for him to reconsider his earlier decision, or because the Home Secretary had certified the claim as manifestly unfounded. Until after the Home Secretary’s decision, he had no knowledge of the Home Secretary’s policies; he learnt of them only as a result of his application to the Court. It was claimed on his behalf that he had had a legitimate expectation that his claim to asylum would be determined within a reasonable time, and a legitimate expectation that it would be determined in accordance with the Home Secretary’s policy at that time. If those legitimate expectations had been fulfilled, he would now have been granted indefinite leave to remain. Obviously, his co-nationals whose cases were determined within a reasonable time were granted asylum, and if they had remained in this country they had acquired the right to remain permanently. It is argued that the Home Secretary’s adherence to his original decision defeats the claimant’s legitimate expectation. It follows, so the argument goes, that the Home Secretary’s refusal to grant him indefinite leave to remain was unfair and should be quashed.
In my view, legitimate expectation has no place in this argument. As Richard Clayton has pointed out, the application of the principle is based on a fiction.
 A person can have no expectation, in any meaningful sense of the word, in relation to a policy of which he is unaware when the decision is made. As McHugh J said in his dissenting judgment in the High Court of Australia in Minister of State for Immigration v Teoh
 (which was a case concerning whether the ratification by the Executive of a treaty which was not then transposed into municipal law gave rise to a legitimate expectation that all authorities in Australia would comply with the obligations undertaken):

“...neither fairness nor good administration requires a decision maker to inform a person that a rule will not be applied when the decision maker has not led that person to believe that it would be applied...A person cannot lose an expectation that he or she does not hold...It seems a strange, almost comic, consequence if procedural fairness requires a decision maker to inform the person affected that he or she does not intend to apply a rule that the decision maker cannot be required to apply, has not been asked or given an undertaking to apply, and of which the person affected has no knowledge.”

But in addition the concept is unnecessary. It is sufficient to ask whether, where as a result of a change in the situation in the country of which an asylum seeker is a national, there has been a change in the asylum policy applied by the executive, and delay in the making of a decision by the executive, it must determine an asylum claim by applying the policy that would have been applied by it if it had made the decision when it should have done. And to my mind this question should be answered by reference to the purpose of the grant of asylum and of any rational asylum policy. The purpose of any asylum policy is to protect people from persecution. Leave to enter and to remain is granted because that is the means by which those in need of protection may be protected. If a person does not need such protection, the court should not require the executive to grant asylum. To grant leave to enter in such a case is to move the goal posts. It amounts to an unconscious recognition of the fact that in such a case the name of the game, from the point of view of the claimant, is not asylum, but migration for, usually, economic reasons. In my view, leaving aside cases where the immigrant has been permitted to remain here so long that he has established a new life here, the only legitimate expectation in such cases should be that an asylum seeker will have his claim for asylum determined fairly and that he will be given leave to enter if he is found to be in need of asylum.

One of the disadvantages of the introduction of the idea of legitimate expectation into the debate is that it tends to distract attention from the object of the policy that is said to give rise to the expectation. Instead, it focuses on the expectations of the individual and the question whether they are “legitimate”. But it is not the purpose of asylum or human rights policies to grant leave to enter because it is fair to do so – leaving aside for the moment the question what are the criteria of fairness in this context. Their purpose is to give refuge to those who would otherwise face persecution or the infringement of their human rights. The UN Convention on Refugees and the European Convention on Human Rights are wonderful expressions of altruism. If we extend the benefit of those Conventions beyond their intended scope, to those who do not risk persecution or the infringement of their rights under the Convention, we risk losing public and political support for them: a risk that has become all too evident.
It will be evident from what I have said that I respectfully agree with the result of the judgment of the Court of Appeal in Nadarajah and Abdi 
. No one here will find that surprising, since I was the judge in Nadarajah whose decision was upheld.  It will be remembered that in that case the Home Secretary had misconstrued his published Family Links Policy. As a result he had rejected the claimant’s application for leave to remain. The Home Secretary subsequently amended his policy, and by the time the case came before the Administrative Court the claimant was not entitled to leave to remain under the reformulated policy. I held that there was no point in quashing the Home Secretary’s defective decision, since if the matter were remitted to him he would be entitled to apply his current policy and again refuse leave to remain. The judgment of Laws LJ contains a fine survey and analysis of the jurisprudence on legitimate expectation. But the claimant in that case had been unaware of the Family Links Policy until after the Home Secretary had made the decision in question. I therefore question whether it was necessary for the principles of legitimate expectation to be applied at all. That the concept of legitimate expectation was unnecessary can be seen from Laws LJ’s clear summary of the claimant’s argument in the Court of Appeal:
59.
“…. (1) The Family Links Policy in its original form … applied to the appellant at the time of the Secretary of State’s relevant decisions.  
(2) But it was not then applied to him.  
(3) A failure absent good reason to apply a policy, according to its terms, to an individual entitled to the policy’s benefit amounts to an error of law.  
(4) Accordingly the appellant enjoyed a legitimate expectation that the mistake (the failure to apply the policy) would be corrected by dealing with him as if the policy in its unamended form still applied to him; and so the usual rule, that an executive decision which has to be revisited because of an earlier legal error falls to be re-taken in light of the legal and factual context prevailing at the time the fresh decision is made, must give way to the appellant’s legitimate expectation so arising.”
The concept of legitimate expectation is introduced only in the last of these propositions. It is in fact circular. The contention that the Home Secretary’s fresh decision must be taken by applying his policy in its unamended form is derived from the assertion that the claimant had a legitimate expectation that it would be so taken. But what is not explained, otherwise than by reference to the elusive concept of fairness, is why it should be so taken. That the introduction of the concept of legitimate expectation is unnecessary can be shown from the fact that the fourth of the propositions set out by Laws LJ can be broken down to the following propositions:
(a) The Home Secretary’s failure to apply his policy rendered his decision unlawful and liable to be quashed.
(b) The Home Secretary was under a duty to retake his decision in accordance with his policy applicable at the time he took his original decision.
As can be seen, again there is no more than unsupported assertion. In the end, one is reduced to weighing the requirements of fairness to the individual against the public interest. It is not surprising that Laws LJ was unable to identify the decisive considerations that led him to reject the claimant’s appeal. At paragraph 67, he said:
I would [dismiss the appeal] on the simple ground that the merits of the Secretary of State’s case press harder than the appellant’s, given the way the points on either side were respectively developed by counsel.
Later, after an enlightening analysis of the principles of legitimate expectation, he explained his decision, at paragraph 71, as follows:

The appellant knew nothing of the Family Links Policy at the time of the [Home Secretary’s original] February 2002 decision.  He seeks the benefit, not of a government policy intended to apply to persons in his position but unfairly denied him, but the windfall of the Secretary of State’s misinterpretation.  There is nothing disproportionate, or unfair, in his being refused it.
It is significant that in neither of these passages did Laws LJ refer to the appellant’s legitimate expectation.
The more recent case of R (Al Rawi & ors) v Secretary of State for Foreign and Commonwealth Office
 concerned persons who were resident in this country but were not British citizens who were detained at Guantanamo Bay. They challenged the Foreign Secretary’s refusal to make the same representations to the United States in respect of them as had been made in respect of British citizens. It was submitted on their behalf that:
the [appellants] have a legitimate expectation, enforceable in domestic law, that like cases will be treated alike and that State conduct which conflicts with that principle – particularly in the context of fundamental rights – is unlawful.

Again, we see here that the concept of legitimate expectation adds nothing. No representation by the Secretary of State was alleged. The expression would seem to have been used to add a semblance of attractiveness to the submission. What was contended for was a rule of law that like cases will be treated alike. It is not surprising that the Court of Appeal concluded that there was nothing in the legitimate expectation argument.
Let me turn to an area of law in which I consider that the concept of legitimate expectation has led the courts to take insufficient account of the public aspect of a challenged decision. It concerns the situation that arises when an adult defendant to a charge that may be tried either in the magistrates’ court or in the Crown Court pleads guilty in the magistrates’ court and the magistrates indicate that they will sentence him themselves rather than commit him for sentence to the Crown Court. The case is adjourned for a pre-sentence report, and comes back before a second differently constituted bench, which takes a different view of the sentence that is appropriate and wishes to commit the defendant to the Crown Court for sentence. The established principle, authoritatively stated by Lord Bingham, then the Lord Chief Justice, is as follows:
If a court at a preliminary stage of the sentencing process gives to a defendant any indication as to the sentence which will or will not be thereafter passed upon him, in terms sufficiently unqualified to found a legitimate expectation in the mind of the defendant that any court which later passes sentence upon him will act in accordance with the indication given, and if on a later occasion a court, without reasons which justify departure from the earlier indication, and whether or not it is aware of that indication, passes a sentence inconsistent with, and more severe than, the sentence indicated, the court will ordinarily feel obliged, however reluctantly, to adjust the sentence passed so as to bring it into line with that indicated. 
 
Thus, if the second bench of magistrates, or a district judge, consider that the appropriate sentence is beyond their powers, they are “ordinarily” precluded from committing the defendant to the Crown Court for sentence. Quite what matters would render a case out of the ordinary has not been explored in the authorities. The statement of principle does not, at least expressly, take into account the public interest in an appropriate sentencing being passed. 
The cases in which a decision of a magistrates’ court to commit a defendant for sentence to the Crown Court has been quashed on the basis of a conflicting legitimate expectation must be contrasted with the cases in which a decision of a magistrates’ court not to commit a defendant to the Crown Court for sentence has been quashed, on the basis that the decision was Wednesbury unreasonable. In the three cases decided by a Divisional Court in 1998
, decisions by magistrates’ courts not to commit defendants for sentence but to impose sentences themselves were quashed without reference to any legitimate expectation of the defendants: the expression “legitimate expectation” is not to be found in the only substantive judgment, that of Kennedy LJ. It is not easy, if at all possible, to reconcile the judgments in those cases with those in which a decision to commit for sentence has been quashed by reason of such a legitimate expectation. After all, the decision by the magistrates’ courts not to commit the defendants to the Crown Court for sentence must have created the impression that they would not be committed.
I have other difficulties with the application of the principle of legitimate expectation in such cases. Not just impressions or expectations as to the likely sentence, but actual sentences are regularly increased by the Criminal Division of the Court of Appeal on a reference by the Attorney General under section 36 of the Criminal Justice Act 1988 on the ground that they were unduly lenient. No one, as far as I know, has ever objected to the exercise by the Court of Appeal of its power to increase a sentence on the ground that the defendant had a legitimate expectation that the sentence imposed by the sentencing judge was the sentence he would serve. Similarly, it is difficult to reconcile the principle that the court should not go back on an indication of likely sentence with the little-used but undoubted power of the Crown Court, on an appeal by a defendant against the sentence imposed by magistrates, to increase that sentence. Presumably, the unavailability of legitimate expectation in such cases arises because the possibility of an increase in sentence is inherent in the system: to the extent that a sentence may be increased by either the Court of Appeal or the Crown Court, it is only provisional. If so, however, why does the fact that, as held by Kennedy LJ, “unless it fetters its own discretion the magistrates’ court retains power to commit for sentence until it pronounces sentence itself”
 not mean that any indication of sentence given by magistrates is provisional until sentence is passed? And if a defendant is legally represented, why should not a court be able to assume that he or she has been so advised? And if so, can he have any relevant expectation, let alone a legitimate one? It is on the basis that a defendant is taken to know the law that in R v Woodin
 the Court of Appeal held that a defendant who was remanded on bail for a mandatory pre-sentence report to be obtained, without a warning that he might receive a custodial sentence, had no legitimate expectation that he would receive a non-custodial sentence. In those circumstances, “(The judge) could not reasonably have … been thought to be giving an indication of any sort to the defendant.” “Reasonably” here means, presumably, “in the light of the statutory requirement”. In Renan
, the Court of Appeal said in terms that the defendant’s counsel should have advised him that his remand on bail for a pre-sentence report did not imply that if the report was positive he would receive a non-custodial sentence. But if that is the advice that should be given where a report is mandatory, why should it not also be given where the report is not mandatory?

In a case in which I admit I was the judge
, neither the magistrates’ court nor the prosecution was aware that at an earlier hearing the court had given the impression to the claimant that it would itself sentence him until he challenged his committal to the Crown Court. I refused to quash the order committing him for sentence on the ground that the assumed decision of the magistrates to sentence him subject to the limitations of their sentencing powers was one that no reasonable bench of magistrates could have made. If, therefore, the prosecution had been aware of that decision, they could and should have obtained an order quashing it. Query, however, whether where all that has taken place is not a decision to retain the jurisdiction to sentence, but only the creation of an impression that the magistrates would themselves sentence the defendant, there is any decision that could be the subject of judicial review. If there is not, there is a procedural lacuna.
But surely it would be serendipitous in the extreme if the circumstances in which the public interest requires a legitimate expectation created by magistrates to be overridden could always be identified with a decision that was Wednesbury unreasonable. I do not think it could be said that a sentence that is unduly lenient is necessarily perverse, yet it is accepted that the public interest requires the rectification of such a sentence. The cases on legitimate expectation in this context implicitly regard sentencing as a bilateral exercise, involving only the court creating the expectation and the defendant who is given it. But the public at large, and in many cases the individual victim, are very much concerned in the sentencing of an offender, and their interests should be taken into account when any sentencing decision is made. As well as punishment, sentencing should aim where relevant at the rehabilitation of the offender and the protection of the public. Any expectation given to an offender as to his sentence should of course be taken into account, and may influence the ultimate sentence. But it should not, in my view, have the effect of compelling magistrates or district judges to make a sentencing decision that they think is wrong.
The third area in which the principle of legitimate expectation has become important in recent years is property law, and specifically in relation to Article 1 of the First Protocol to the European Convention on Human Rights. The first case to which I wish to refer in which legitimate expectation was discussed by the European Court of Human Rights was Pine Valley Developments Limited and Others v. Ireland 
. Pine Valley had purchased land with the apparent benefit of outline planning permission granted by the Minister for Local Government on 10 March 1977. In September 1980 the local authority refused detailed planning permission. Pine Valley then sought judicial review of the refusal. In July 1981 it sold the land on to Healy Holdings, like Pine Valley a property development company. In December 1982, the local authority refused detailed planning permission on the ground, among others, that the outline planning permission was invalid because the Minister had no power to grant a permission that conflicted with the local development plan, as this permission did. In February 1982, the Irish Supreme Court held that the grant of outline planning permission had been ultra vires and therefore a nullity. As a result, the land could not be developed and it was eventually sold by the receiver of Healy Holdings for about one-tenth of the price that it had paid for it. With a view to validating planning permissions that had been questioned, the Local Government (Planning and Development) Act 1982 was enacted. It retrospectively validated planning permissions that had been granted by the Minister before 15 March 1977, and so would have applied to the Healy Holdings permission. However, the validating section was subject to a proviso applicable if there would otherwise be a conflict between the validation of a planning permission and the constitutional right of any person. The Supreme Court considered that this proviso applied so as to exclude the Healy Holdings planning permission from validation, on the ground, which I confess I do not understand, that the company had exercised its constitutional right to resort to the courts to establish the validity of its outline planning permission, and retrospective validation would amount to overruling the decision of the courts. Pine Valley, Healy Holdings and Mr Healy, the sole director and beneficial shareholder of Holdings, claimed that their rights under A1P1 had been infringed by the nullifying of their permission and their rights under Article 14 infringed by their exclusion from the validation provided for by the 1982 Act.
The first question for the Court was whether any property right had been engaged. The Court held that it had been, and that it had been infringed; but then took away what it had given by holding that the annulment of the permission was permitted by A1P1. 
51. Bearing in mind that in the first Pine Valley case the Supreme Court held that the outline planning permission granted to Mr. Thornton was a nullity ab initio, a first question that arises in this case is whether the applicants ever enjoyed a right to develop the land in question which could have been the subject of an interference. 
Like the Commission, the Court considers that this question must be answered in the affirmative. When Pine Valley purchased the site, it did so in reliance on the permission which had been duly recorded in a public register kept for the purpose and which it was perfectly entitled to assume was valid. That permission amounted to a favourable decision as to the principle of the proposed development, which could not be re-opened by the planning authority. In these circumstances it would be unduly formalistic to hold that the Supreme Court's decision did not constitute an interference. Until it was rendered, the applicants had at least a legitimate expectation of being able to carry out their proposed development and this has to be regarded, for the purposes of Article 1 of Protocol No. 1, as a component part of the property in question.
I find this reasoning puzzling. The Irish Courts had held that the outline planning permission had been invalid from the start. How can something that is legally a nullity be a property right, or “a component part of the property”? To refer to a legal nullity as creating a legitimate expectation may contribute to a discussion of the moral merits of the case, but not its legal analysis. It may be that under Irish domestic law the outline planning permission would have been treated as valid unless and until declared invalid, in which case one can see that the declaration of invalidity did affect property rights, but that principle has nothing to do with the principle of legitimate expectation, and was in any event not mentioned by the European Court. However, as I have said, the Court held that the “annulment” of the permission was a justified and proportionate planning decision, notwithstanding the absence of any compensation. There had therefore been no violation of A1P1. Thus the interposition of a legitimate expectation did not assist the claimants in that case. Indeed, it seems to me that the conclusion of the Court was that the developers had no enforceable legitimate expectation, which is the opposite of what the Court said. However, like me the Court could not see the justification for the exclusion of Holdings and Mr Healy from the scope of the 1982 Act. A planning control over their use of the land had been maintained in circumstances in which others had had such control removed, by the validation of their otherwise invalid permissions. The Court therefore held that there had been a violation of Article 14 read with A1P1.
 
I can apply Occam’s razor to this decision. Planning restrictions are undoubtedly controls of the use of property within the scope of A1P1. If there was no objective justification for excluding Holdings’ outline permission from the scope of the 1982 Act, i.e. for the maintenance of planning restrictions prohibiting the development to which that permission applied, in circumstances where others were freed from such restrictions by the validation of their otherwise invalid permissions, I can see how the Court could conclude that there had been an infringement of Article 14 read with A1P1. But that conclusion does not depend on any principle of legitimate expectation.
Pine Valley was followed by the Court in Stretch v UK.
 Mr Stretch had been granted a 22-year building lease by a local authority. The lease included an option to renew for a further 21 years, which if exercised would result in a total term of 43 years. Mr Stretch duly erected the buildings that were required by his lease, and he sublet them. When he tried to exercise his option to renew, the local authority which had succeeded to the rights and liabilities of the original local authority refused to comply with it, because the original local authority had not had the power under English law to grant the option.  Section 164 of the Local Government Act 1933 prohibited any local authority from granting a lease without the consent of the Minister for a term exceeding 7 years; there had been no ministerial consent to the original lease, and manifestly section 164 could not authorise the grant of an option for a 21 year term. This was very sad for Mr Stretch, but I am bound to say that the solicitors acting for him when he took the original lease should have assured themselves that the local authority had the power to grant it and the option to renew contained in it.
The question for the European Court of Human Rights was whether the refusal of the local authority to recognise an obligation under an ultra vires option contravened Mr Stretch’s rights under A1P1. How, one asks, can what is legally non-existent be a right of property? How can a belief in a property right be equated to a property right? The Court’s answer was that although there was no legal right, there was a legitimate expectation of a right, and that is enough for the purposes of A1P1. The Court said that “the applicant must be regarded as having at least a legitimate expectation of exercising the right to renew and this may be regarded, for the purposes of Article 1 of Protocol No. 1, as attached to the property rights granted to him by (the local authority) under the lease”. The Court recognised that the doctrine of ultra vires was useful, and that it “reflected the notion of the rule of law underlying much of the Convention itself”
, but considered that “since there was nothing per se objectionable or inappropriate in a local authority including such a term in lease agreements” there had been a disproportionate interference with Mr Stretch’s enjoyment of his possessions and therefore a breach of A1P1. The Court was encouraged to so find by the fact that subsequent legislation had relaxed the ultra vires rule in relation to local authority transactions.

The European Court of Human Rights was described by Clare Ovey and Professor Robin White
 as being “quite ingenious when it sees a meritorious claim” in its decision in Stretch. Ingeniousness in creating a remedy may be inappropriate, however, in property law, where it is necessary to consider carefully the consequences of a decision for transactions generally, and where the effects of transactions should be predictable. I find it difficult to reconcile the decision to uphold the property right in Stretch with the denial of the property right in Pine Valley. On one view, the decision in Stretch depended on the fact that there had been an unchallenged grant of a lease by the local authority. We must wait to see whether the decision in Stretch applies both to an ultra vires grant of a property right (such as the grant of a lease) and to the grant of a right, such as an option to renew, attached to a property right. I find it difficult to see any sensible distinction between these situations. 
The principle applied in Stretch is in truth “that a citizen who contracts in good faith with a governmental body should not have to bear the risk that the contract may be beyond the legal powers of that body.”
 But turning again to Occam’s Razor, it can be seen that this principle does not require any doctrine of legitimate expectation. Whether that principle should be adopted have universal application is another question.
I have even more difficulty with the Court’s award of damages. As far as I can see, the quantified the pecuniary damages it awarded by reference to the total rent that Mr Stretch had paid under his lease. During the term of his lease he had paid £20,020; an award was made of €31,000, decided “on an equitable basis”
. I am unable to see any rational basis on which the option could be valued at the amount of rent paid by Mr Stretch: the basis of the quantification of pecuniary damage was a complete non sequitur.

The concept of legitimate expectation in the area of property law was reviewed by the Full Chamber of the European Court of Human Rights in its judgment in Kopecky v Slovakia
. The facts of that case were very different from Pine Valley and Stretch, and need not detain us. In summarising the principle of legitimate expectation, the Court said, at paragraph 52:

… the Court’s case-law does not contemplate the existence of a “genuine dispute” or an “arguable claim” as a criterion for determining whether there is a “legitimate expectation” protected by Article 1 of Protocol No. . ….where the proprietary interest is in the nature of a claim it may be regarded as an “asset” only where it has a sufficient basis in national law, for example where there is settled case-law of the domestic courts confirming it.
Neither the planning permission in Pine Valley nor the option to renew in Stretch had any basis in national law, as the national courts had held. What, therefore, did the Full Chamber have to say about those decisions, which on the basis of the principle laid down by it were apparently aberrant?
45.  The notion of “legitimate expectation” within the context of Article 1 of Protocol No. 1 was first developed by the Court in Pine Valley Developments Ltd and Others v. Ireland (§ 51). In that case, the Court found that a “legitimate expectation” arose when outline planning permission had been granted, in reliance on which the applicant companies had purchased land with a view to its development. The planning permission, which could not be revoked by the planning authority, was “a component part of the applicant companies’ property”.

46.  In a more recent case, the applicant had leased land from a local authority for a period of twenty-two years on payment of an annual ground rent with an option to renew the lease for a further period at the expiry of the term and, in accordance with the terms of the lease, had erected at his own expense a number of buildings for light industrial use which he had sub-let. The Court found that the applicant had to be regarded as having at least a “legitimate expectation” of exercising the option to renew and this had to be regarded, for the purposes of Article 1 of Protocol No. 1, as “attached to the property rights granted to him ... under the lease” (see Stretch v. the United Kingdom, § 35).

47.  In the above cases, the persons concerned were entitled to rely on the fact that the legal act on the basis of which they had incurred financial obligations would not be retrospectively invalidated to their detriment. In this class of case, the “legitimate expectation” is thus based on a reasonably justified reliance on a legal act which has a sound legal basis and which bears on property rights.”

This summary ignores the fact that in Pine Valley it was held that there had been no breach of A1P1. It also seems to err in stating that in Pine Valley and in Stretch the legal act in question had a sound legal basis: the whole point was that in both cases the legal act did not have a sound legal basis. Nor could it be said that the planning permission in Pine Valley or the option to renew in Stretch were retrospectively invalidated. They were always invalid. Be that as it may, in the end the rule may be that an apparently legally valid grant of a right incidental to a property right must be given legal effect.
The judgments of the European Court of Human Rights in Pine Valley and Stretch were applied by Lightman J at first instance and by the Court of Appeal in Rowland v Environment Agency
.  The case concerned a stretch of the River Thames known as Hedsor Water. The grounds of the beautiful home of the claimant, the widow of “Tiny” Roland, of Lonrho fame, lead down to the river bank. The public has rights of navigation over the River Thames. For many years, however, the various navigation authorities concerned with the Thames had treated Hedsor Water as a private water. However, in 2000 the Environment Agency concluded that they had been wrong to do so, and asserted that it was subject to the public right of navigation. Mrs Rowland disputed this: she claimed that either under the applicable legislation or through the doctrine of legitimate expectation she was entitled to rights of privacy in respect of Hedsor Water.  Both Lightman J and the Court of Appeal rejected her claim in so far as it was based on domestic legislation. On legitimate expectation, held that Mrs R did have a legitimate expectation that Hedsor Water was private. It was conceded that she had no enforceable claim against the Agency under domestic law, because the Agency had no power to terminate the public navigation right over any part of the Thames. The Court of Appeal then considered the position under the European Convention on Human Rights. Following Stretch, it held that Mrs Rowland’s legitimate expectation was a possession for the purposes of A1P1, but that the decision of the Agency to refuse to treat Hedsor Water as private struck a fair balance between her rights and those of the public and was therefore justified under the second sentence of A1P1. I find the judgment of May LJ somewhat equivocal on this second point. He agreed with the leading judgment, which was that of Peter Gibson LJ. He added that so far as English law is concerned, if free to do so he would have adopted the flexible application of the doctrine of ultra vires as a defence to a legitimate expectation that is favoured by Professor Craig
, but he was precluded by binding authority from doing so. In relation to the Convention, his inclination was “that that a balance between her legitimate expectation and the public interest, if it were permissible, might well fall on her side”.
 I am not clear why he thought that it was not permissible for the balance to fall on the side of Mrs Rowland. If it was because the applicable enactments precluded it, then section 6(2)(a) of the Human Rights Act 1998 was a complete and short answer to her claim. 
Property lawyers have reacted with horror to the suggestion that an informal representation of a public authority, or even a formal instrument, purporting to confer a property right that the authority has no power to confer, may nonetheless take effect indirectly by the doctrine of legitimate expectation as adopted by the European Court of Human Rights. The Conveyancer and Property Lawyer asked, in language more appropriate to a tabloid newspaper: “How far will stalwart English conveyancers be forced to travel into such a bewildering jungle of continental semantics?”
 Sarah Hannett and Lisa Busch (who probably would not describe themselves as property lawyers) think that “the principle of lawfulness must be treated as trumping the private interest in seeing that public bodies are bound by their unlawful representations”.

Where does this leave us? I think it important that property law should be predictable. I think that Parliament should be able to place firm limits on the transactions of statutory bodies, where there is good reason to do so. I have a real concern as to whether the Courts are the best forum to determine whether the public interest in defeating a legitimate expectation trumps a private interest. As I indicated above, we may find ourselves distinguishing between an ultra vires conveyance, which it seems is not subject to A1P1, and an ultra vires grant of an ancillary right, such as a planning permission and an option to renew, or a right to keep the public out of property adjacent to one’s own land, which is subject to A1P1: I see no sensible basis for the distinction. I am concerned that Rowland will be used to circumvent our rules as to the acquisition of property rights by prescription – for on one view what Mrs Rowland was seeking to establish was a right obtained by prescription – an area of our law which was held to be unnecessarily harsh to the person who loses his property by prescription rather than to the person acquiring title.
 However, most of the public authorities whose powers are limited are statutory bodies, and I suspect that in practice the High Court will be excused by section 6(2)(a) from having to consider whether an ultra vires legitimate expectation should be the trump in the pack. 
What do I say about these cases and the doctrine of legitimate expectation? 
There was no justification for the exclusion of Pine Valley from the scope of the statute that retrospectively validated ultra vires planning permissions. Mr Stretch should have been compensated for any overpayment he made for his lease by reason of his not obtaining his option to renew. Neither result should involve reference to the doctrine of legitimate expectation. 

As for Mrs Rowland, many years ago, when I was but an aspiring silk, I was instructed by her late husband to act for Lonrho, which was being sued by an African gentleman for a large sum by way of what were, possibly euphemistically, referred to as commissions. The trial was to begin on a Monday. On the previous day, a Sunday, I was summoned to the Rowland mansion with its beautiful garden leading down to the Thames. At the time some British citizens had been kidnapped in Africa, and “Tiny” Rowland was seeking to secure their release. Our consultation was frequently interrupted by telephone calls out of Africa from Presidents, Prime Ministers and others. Mr Rowland was doubtless distracted. Otherwise, he might have asked me whether he had the right to exclude the public from Hedsor Water. If he had, doubtless I would have advised him that the right of public navigation on the Thames was inextinguishable, and that the Thames and Isis Navigation Act 1751 (which I would have had well in mind) and subsequent legislation would not help him. I would have examined his title deeds and found that they included no conveyance or grant of a right to privacy over Hedsor Water. And I would have said he could have no legitimate expectation of any such right.
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