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THE HUMAN RIGHTS ACT
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Convention rights
1. Section 1(1) of the Human Rights Act identifies the particular rights and freedoms which the Act has introduced into English domestic law.  The 'Convention rights' are those contained in Articles 2 to 12 and 14 of the European Convention and Articles 1 to 3 of the First Protocol and Articles 1 and 2 of the Sixth Protocol.  These Convention rights are to be read subject to Articles 16, 17 and 18 of the European Convention and have effect subject to any designated derogation (under section 14 of the Human Rights Act) or reservation (under section 15 of the Human Rights Act).  
2. A significant omission from the Human Rights Act is that it does not enact the right to an effective remedy under Article 13 of the European Convention on Human Rights.
  Furthermore, the Article 1
 is also not part of the HRA although it has been considered as important in the cases about the territorial scope of the HRA.  
3. The HRA Sch defines the Convention rights as follows:
· the right to life (Article 2 of the European Convention);

· the prohibition of torture (Article 3 of the European Convention);

· the prohibition of slavery and forced labour (Article 4 of the European Convention);

· the right to liberty and security (Article 5 of the European Convention);

· the right to a fair trial (Article 6 of the European Convention);

· no punishment without law (Article 7 of the European Convention);

· the right to respect for private and family life (Article 8 of the European Convention);

· the right to thought, conscience and religion (Article 9 of the European Convention): but see section 13;

· freedom of expression (Article 10 of the European Convention);

· freedom of assembly and association (Article 11 of the European Convention);

· the right to marry (Article 12 of the European Convention);

· the prohibition of discrimination (Article 14 of the European Convention);

· the protection of property (Article 1 of the First Protocol);

· the right to education (Article 2 of the First Protocol);

· the right to free elections (Article 3 of the First Protocol); and 

· the abolition of the death penalty (Article 1 and 2 of the Sixth Protocol).

4. Convention rights may be distinguished between unqualified rights (ie it take effect once it is established that a public authority has breached its terms) and qualified rights (ie the Court must examine whether a public authority can justify what is a prima facie interference with human rights).

Unqualified Convention rights
5. These include the right to life Article 2, the prohibition of torture Article 3, the prohibition of slavery and forced labour Article 4, the right to liberty and security Article 5
6. Proving a breach of an unqualified Convention right is uncomplicated: compare R v Secretary of State for the Home Department ex p Chahal
 where the Home Secretary had a duty to balance the interests of the applicant against those of natural security; and the Court of Appeal concluded that the balancing decision he made was not Wednesbury irrational with the case before the European Court in where the Government argued it had the right to expel asylum seekers so that even where there was a real risk of ill treatment on removal if this was required on national security grounds.  The European Court of Human Rights in Chahal v United Kingdom
 rejected the Government's argument:

Article 3 [the prohibition from torture] enshrines one of the fundamental values of a democratic society.  The Court is well aware of the immense difficulties faced by States in modern times in protecting the community from terrorist violence.  However, even in these circumstances, the Convention prohibits in absolute terms torture or inhuman or degrading treatment or punishment irrespective of the victim's conduct.  Unlike most of the substantive clauses of the Convention and of Protocols Nos 1 and 4, Article 3 makes no provision for exceptions and no derogation from it is permissable under Article 15 even in the event of a public emergency threatening the life of the nation.




The prohibition provided by Article 3 against ill treatment is equally absolute in expulsion cases.  Thus, whenever substantial grounds have been shown for believing that an individual would face a real risk of being subjected to treatment contrary to Article 3 if removed to another State, the responsibility of the Contracting State to safeguard him or her against such treatment is engaged in the event of expulsion.  In these circumstances the activities of the individual, however undesirable or dangerous, cannot be a material consideration.
7. The approach in Chahal has been the subject of considerable criticism by the Government.  The issue is to be reconsidered by the ECtHR in Ramzeh.
Qualified Convention rights
8. For example, the right to respect for private and family life, article 8, the right to thought, conscience and religion Article 9, freedom of expression Article 10, freedom of assembly and association Article 11, the protection of property (Article 1 of the First Protocol and the right to education Article 14 (as a result of the reservation made by the United Kingdom to reflect section 9 of the Education Act 1996.)

9. Where it is proved that there has been an interference with a qualified right, a public authority may prove it was entitled to restrict it 
(a)
by showing  that it has acted 'in accordance with the law'; 

· some basis in domestic law (Halford v United Kingdom
); 

· is adequately accessible; so that internal unpublished guidelines are not sufficient (Silver v United Kingdom
); and 

· is formulated so that it is sufficiently foreseeable: it was sufficient if there was some adequate indication that in the circumstances a particular common law development was foreseeable (Sunday Times v United Kingdom
).

(b)
that the aim of the restriction in question is one of those identified in the particular Convention right as a being a 'legitimate' restriction; and

(c) 
that the restriction on the Convention right is 'necessary in a democratic society'. ie proportionate: see below
Positive and negative obligations
10. Most of the Convention rights impose negative obligations in the sense that the state is required to abstain from interfering with a specific human right.

11. However, the European Court has interpreted Convention rights much more broadly to create positive obligations.  The principles were developed in Marckx v Belgium
:


By proclaiming in paragraph 1 the right to respect for family life, Article 8 signifies first that the State cannot interfere with the exercise of that right otherwise than in accordance with the strict conditions set out in paragraph 2.  As the Court stated in the Belgian Linguistics case, the object of the Article is 'essentially' that of protecting the individual from arbitrary interference by the public authorities.  Nevertheless, it does not merely compel the State to abstain from such interference: in addition to this primarily negative undertaking, there may be positive obligations inherent in an effective 'respect' for family life.



This means, amongst other things, that when the State determines in its domestic legal system, the regime applicable to certain family ties such as between an unmarried mother and her child, it must act in a manner calculated to allow those concerned to lead a normal family life.  As envisaged by Article 8, respect for family life implies in particular, in the Court's view, the existence in domestic law of legal safeguards that render possible as from the moment of birth the child's integration into his family.  In this connection, the State has a choice of various means, but a law that fails to satisfy this requirement violates paragraph 1 of Article 8 without there being a call to examine it under paragraph 2.
12. The positive obligations accepted by the Court fall into three categories: 

· the obligation to change a law or administrative practice (eg Gaskin v United Kingdom
;

· the obligation to provide financial assistance (eg Airey v Ireland
); and 

· the obligation to intervene in the relationship between individuals in order to protect 'private' violations of rights protected by the Convention (eg Plattform Arzte fur das Leben v Austria
).

13. There have been a number of important positive obligation cases under the HRA (including, particularly cases on the right to life) eg:  Venables v News Group Newspapers;
  R (A) v. Lord Saville of Newdigate;
 R (Bloggs 61) v Secretary of State for the Home Department;
 Van Colle v Chief Constable of Hertfordshire Police;
 R (Amin) v Secretary of State for the Home Department;
 R (Middleton) v West Somerset Coroner;
 D v Secretary of State for the Home Department;
 R (Goodson) v Bedfordshire and Luton Coroner;
 R (Takoushis) v Inner London North Coroner.

The duty to take account of ECtHR case law under s 2
14. In Kay v Lambeth LBC
 Lord Bingham stressed that (in relation to the impact of the right of respect for the home on possession proceedings):

The mandatory duty imposed on domestic courts by section 2 of the 1998 Act is to take into account any judgment of the Strasbourg court and any opinion of the commission. Thus they are not strictly required to follow Strasbourg rulings, as they are bound by section 3(1) of the European Communities Act 1972 and as they are bound by the rulings of superior courts in the domestic curial hierarchy. But by section 6 of the 1998 Act it is  unlawful for domestic courts, as public authorities, to act in a way which is incompatible with a Convention right such as a right arising under article 8. There are isolated occasions (of which R v Spear,
 is an example) when a domestic court may challenge the application by the Strasbourg court of the principles it has expounded to the detailed facts of a particular class of case peculiarly within the knowledge of national authorities. The 1998 Act gives it scope to do so. But it is ordinarily the clear duty of our domestic courts, save where and so far as constrained by primary domestic legislation, to give practical recognition to the principles laid down by the Strasbourg court as governing the Convention rights specified in section 1(1) of the 1998 Act. That court is the highest judicial authority on the interpretation of those rights, and the effectiveness of the Convention as an international instrument depends on the loyal acceptance by member states of the principles it lays down. In the present instance the governing principle is now clear, and gives fair effect to the right to respect for his home which everyone is entitled to enjoy under article 8(1). That provision does not, as has been repeatedly and rightly held, guarantee a right to a home or the right to have one's housing problems solved by the authorities: Chapman v United Kingdom;
 Marzari v Italy;
 O'Rourke v United Kingdom.
 But it does guarantee a right to respect for the place where a person lives if his links with that place are close enough and continuous enough ( Buckley v United Kingdom;
 Mabey v United Kingdom;
 O'Rourke v United Kingdom) to make it proper to regard that place as his home. To evict or seek to evict a person from such a place is to interfere with his exercise of his article 8(1) right, as the House held in reliance on Strasbourg and other authority in Qazi. Article 8(2) forbids such interference by a public authority unless the excepting conditions are satisfied. Compliance with domestic property law is a necessary excepting condition but not a sufficient one, since the other conditions must also be met, notably that the interference must answer a pressing social need and be proportionate to the legitimate aim which it is sought to achieve. This must now be recognised as the correct principle. 

15. The rationale for Lord Bingham’s views was further explained in R(SB) v Denbigh High School:
 the purpose of the HRA was not to enlarge the rights or remedies of those in the UK whose Convention rights have been violated; but to enable Convention rights and remedies to be asserted and enforced by the domestic courts- and not only by recourse to Strasbourg.   He took the view that this focus on “bringing rights back home” was clearly established by authorities such as Aston Cantlow v Wallbank;
 R (Greenfield) v Secretary of State for the Home Department;
 and R (Quark Fishing Ltd) v Secretary of State for Foreign and Commonwealth Affairs.

Incorporating the European Convention
16. Strictly speaking, the HRA does not incorporate the Convention; but gives effect to it in two ways:

17. First, it introduces a rule of statutory construction making legislation Convention compatible.

18. Secondly, it obliged public authorities to act compatibly with Convention rights.

Statutory interpretation under the HRA
19. The ‘rule of construction’ is set out in section 3(1) of the Human Rights Act which provides that:

So far as it is possible to do so, primary legislation and subordinate legislation must be read and given effect in a way which is compatible with Convention rights.

20. Section 3 therefore places a strong ‘interpretative obligation’ on the courts (including its interpretative approach to the Human Rights Act itself).
   It appears that the court has had recourse to s 3 interpretation only 15 times since the HRA came into force.  
21. If it is not possible to construe legislation compatibly, then the Court may make a declaration of incompatibility.

Section 3 construction  

22. The fundamental principles to be applied when construing legislation to make it so far as possible compatible with Convention rights are now well established as a result of House of Lords cases like R v A (No 2),
 In Re (Minors) (Implementation of Care Plan)
and Ghaidan v Goden –Mendoza.
  
23. In Ghaidan v Godin-Mendoza
 the House of Lords significantly clarified the force to be given when construing legislation under section 3.  Lord Nicholls emphasised that section 3 has an unusual and far-reaching character; it may require the court to depart from the unambiguous meaning that legislation would otherwise bear.
 He said that the intention of Parliament in enacting s 3 was, to the extent bounded only by what is ‘possible’, a court can modify the meaning and hence the effect of primary and secondary legislation.
  Lord Steyn in Ghaidan looked at the use of declarations of incompatibility in practice compared to section 3 interpretations; in an Appendix to his opinion he showed that 10 declarations of incompatibility had been made by the courts, 5 other declarations overturned in an appeal and only 10 section 3 interpretations.  He pointed out that section 3 is the principal remedial measure and that declarations were a measure of last resort so that the statistics showed that the law may have taken a wrong turn.
 Lord Steyn focused on two factors which are contributing to a misunderstanding of the HRA.  First, there is a constant refrain that judicial reading down or reading in flouts the will of Parliament as expressed in the statute under examination.  But, as he observed, that question cannot sensibly be considered without giving full weight to the countervailing will of Parliament as expressed in the HRA.
 Secondly, Lord Steyn said there has been an excessive concentration on the linguistic features of the particular statute.  He rejected a literalistic approach, emphasising a broad approach, concentrating amongst other things, in a purposive way on the importance of the fundamental right involved.
 Lord Steyn then drew attention
 to the European Community Marleasing
 analogy and the strength of the interpretative obligation under EEC law.
  He concluded by stressing that interpretation under section 3 is the prime remedial remedy and that resort to section 4 must be exceptional.  In practical effect there is a strong rebuttable presumption in favour of an interpretation consistent with Convention rights.
.  Lord Roger expressed similar views.  He said that it was important to notice that section 3 required legislation to be ‘read’ and ‘given effect’ to Convention rights: creating two distinct but complementary obligations.
  He too stressed that it was not the intention of those drafting section 3 to place those asserting Convention rights at the mercy of the linguistic choice of the individual who drafted the statutory provision; it required s 3 interpretation to concentrate on matters of substance, not matters of mere language.

Declarations of incompatibility
24. Since October 2000 declarations of incompatibility have been made in 15 cases.  Declarations made in a further 5 cases have been reversed on appeal.  All the declarations so far made under the HRA have either been remedied or are under consideration with a view to being remedied.  Although s 10 of the HRA allows amendments to be made to legislation by making a remedial order, the Government has chosen to utilize primary legislation in all but one case.

The meaning of public authorities

25. The scope of the HRA is crucially dependant on the meaning to be given to the phrase ‘public authority’.  Under s 6(1) of the HRA a public authority must not act incompatibly with Convention rights.  The case law in this area has not been very illuminating to date; and there have been a few recent cases which indicate that the fundamental principles might need to be recast.

26. Section 6 contemplates two types of public authorities: 

· standard (or pure or core ) authorities; and 

· functional or hybrid authorities. 

Standard authorities
27. The nature of standard public authorities has been extensively analysed by the House of Lords in Aston Cantlow  v Wallbank,
 albeit against the somewhat obscure background of the role of a parochial church council in relation to chancel repairs.  In Aston Cantlow  v Wallbank the House of Lords decided that a parochial church council (“PCC”) was not a standard or “core” public authority for purposes of section 6(1) of the HRA.  The House of Lords held that a core public authority exercised functions which were broadly governmental if they were all functions of a public nature.  Lord Nicholls identified the authorities which are governmental in a broad sense; they include government departments, local authority, the police and other bodies whose nature is governmental factors such as the possession of special powers, democratic accountability, public funding in whole or in part, an obligation to act only in the public interest and a statutory constitution.
  Although the Church of England, as the established church, had special links with central government and performed certain public functions, it was essentially a religious organisation and not a governmental organisation.  PCCs were part of the means by which the Church promoted its religious mission and discharged financial responsibilities for parish churches.  The functions of PCCs were therefore primarily concerned with pastoral and administrative matters within the parish and were not wholly of a public nature.  Consequently, PPCs were not core public authorities under section 6(1)

Functional authorities
28. However, case law concerning the meaning of functional public authorities has been somewhat opaque and unsatisfactory; and there are likely to be important developments in the coming 12 months.

29. In the housing association, Poplar Housing v Donoghue
 Lord Woolf CJ accepted that the definition of who should be a public authority and what is a public function for the purposes of section 6 should be given a generous interpretation.  wever, the fact that a body performed an activity which otherwise a public body would be under a duty to perform did not mean that it was necessarily undertaking a public function. In Poplar Housingthe Court of Appeal held that in all the circumstances of this “borderline” case
 the housing association was so closely assimilated with the council that it was performing public and not private functions.

30. The Court of Appeal applied the Poplar Housing decision in R (Heather) v Leonard Cheshire Foundation.
 The claimants argued that the defendant’s decision to close the home was contrary to Article 8. Lord Woolf CJ held that, “on the approach adopted in Donoghue,” the defendant was not performing a public function. The local authority was contracting out to a voluntary service provider which had no statutory powers of its own; and, with the exception of the source of funding, there was no relevant distinction between the nature of the services provided by the Defendant to residents funded by a local authority and those provided to residents funded privately. Lord Woolf recognized that Leonard Cheshire could not be subject to challenge under the HRA for the home closure- even though the local authority would have been if it had been responsible for making the same decision. The claimants’ submission that this circumstance militated in favour of a finding that the function was public was, however, dismissed as circular, the Court choosing to emphasise, as it had done in Donoghue
, the continuing obligation of the local authority to the individuals concerned under the Convention in respect of that function, regardless of the delegation of its performance.

31. In Aston Cantlow  v Wallbank
 Lord Nicholls also analysed the meaning of a functional public authority.  He indicated that there was no universal test to determine whether a public body carried out a public function and should be regarded as a functional authority.  Relevant factors included whether the body is publicly funded or exercising statutory powers, is taking the place of central or local government or is providing a public service.
  Lord Hope expressed the view that the case law on judicial review may not provide much assistance as to functions of a public nature because they have not been decided for the purposes of identifying the liability of the state in international law;
 nor were the principles used to identify emanations of the state in European Community law.
  In fact, the majority of the House of Lords concluded that a PCC was a functional authority; but went on to decide that the PCC’s enforcement of the respondent’s archaic liability to repair the church’s chancel was a private and not a public act. Consequently, the act in question was outside the scope of the HRA.

32. In Hampshire CC v Beer
 the claimant challenged a refusal to grant him a stall holder’s licence in a farmer’s market from a non profit making company which had been previously managed by the local authority.  The Court of Appeal decided that the Aston Canlow case had not overruled the Donoghue and Leonard Cheshire case; and decided that since the non profit making company exercised public functions so as to be amenable to judicial review, it was also a public authority under the HRA. 

33. The narrow scope of functional authorities was the examined by the Joint Parliamentary Committee on Human Rights.  The  Joint Committee’s Report on the Meaning of Public Authority on the Human Rights Act
 was very critical of the way the case law had developed.  The Joint Committee took the view that as a result of the combined effects of a restrictive judicial interpretation of one particular subsection of the HRA on the one hand, and the changing nature of private and voluntary sector involvement in public services on the other, a central provision of the HRA has been compromised in a way which reduces the protection it was intended to give to people at some of the most vulnerable moments in their lives.  The Joint Committee recommended:
· amending the HRA to mark clear that a range of organisations or functions involved in the delivery of key services were covered by the Act;
· formulating contractual terms which could protect human rights (as suggested by Leonard Cheshire);  and
· suggested that authoritative guidance be drafted.
However, the Joint Committee said that it would be open to the House of Lords to rectify the deficiencies in the case law by reinterpreting section 6 in the future.
34. Earlier this year in Cameron v Network Rail
 Sir Michael Turner considered the question of whether at the time of the Potters Bar train crash, Railtrack was a public authority as the infrastructure controller of the national railway network.  He accepted that as originally set up by statute, Railtrack had functions of a public nature.  However, Railtrack no longer had a duty to establish and maintain Group Railway Standards or to monitor or control the safety cases of others who used the railway infrastructure.
35. It is likely that some of the outstanding issues will be resolved in R(Johnson) v Havering LBC
 where residents at a care home applied to judicial review the decision of the local authority to seek a private sector partner to operate and expand two care homes.  The claim failed at first instance because Forbes J held that he was bound by the Leonard Cheshire case.  However, the case is of some interest because the SoS has intervened to make submissions in support of the claimants’ case.  As the DCA Review on the Implementation of the HRA explained, the Government’s intervention in Johnson was not without difficulties.  The Government’s preferred interpretation carried the risk of bringing with the scope of the HRA housing associations, private landlords and bed and breakfast owners providing accommodation to the homeless.  Its intervention was therefore designed to try and minimise those potential risks.
36. Both the claimants and the DCA are seeking to appeal Forbes J’s decision.  It is likely that the issue will ultimately fall to be considered by the House of Lords.

Proportionality

37. The relevant principles were explained by Lord Steyn in R(Daly) v Secretary of State for the Home Department:

The contours of the principle of proportionality are familiar. In de Freitas v Permanent Secretary of Ministry of Agriculture
the Privy Council adopted a three-stage test. Lord Clyde observed
that in determining whether a limitation (by an act, rule or decision) is arbitrary or excessive the court should ask itself:

“whether: (i) the legislative objective is sufficiently important to justify limiting a fundamental right; (ii) the measures designed to meet the legislative objective are rationally connected to it; and (iii) the means used to impair the right or freedom are no more than is necessary to accomplish the objective."

. …. The starting point is that there is an overlap between the traditional grounds of review and the approach of proportionality. Most cases would be decided in the same way whichever approach is adopted. But the intensity of review is somewhat greater under the proportionality approach. Making due allowance for important structural differences between various convention rights, which I do not propose to discuss, a few generalisations are perhaps permissible. I would mention three concrete differences without suggesting that my statement is exhaustive. First, the doctrine of proportionality may require the reviewing court to assess the balance which the decision maker has struck, not merely whether it is within the range of rational or reasonable decisions. Secondly, the proportionality test may go further than the traditional grounds of review inasmuch as it may require attention to be directed to the relative weight accorded to interests and considerations. Thirdly, even the heightened scrutiny test developed in  R v Ministry of Defence, Ex p Smith
 is not necessarily appropriate to the protection of human rights. It will be recalled that in Smith  the Court of Appeal reluctantly felt compelled to reject a limitation on homosexuals in the army. The challenge based on article 8 of the Convention for the Protection of Human Rights and Fundamental Freedoms (the right to respect for private and family life) foundered on the threshold required even by the anxious scrutiny test. The European Court of Human Rights came to the opposite conclusion:  Smith and Grady v United Kingdom .
 The court concluded:

"the threshold at which the High Court and the Court of Appeal could find the Ministry of Defence policy irrational was placed so high that it effectively excluded any consideration by the domestic courts of the question of whether the interference with the applicants' rights answered a pressing social need or was proportionate to the national security andpublic order aims pursued, principles which lie at the heart of the court's analysis of complaints under article 8 of the Convention."

In other words, the intensity of the review, in similar cases, is guaranteed by the twin requirements that the limitation of the right was necessary in a democratic society, in the sense of meeting a pressing social need, and the question whether the interference was really proportionate to the legitimate aim being pursued.

The differences in approach between the traditional grounds of review and the proportionality approach may therefore sometimes yield different results. It is therefore important that cases involving Convention rights must be analysed in the correct way. This does not mean that there has been a shift to merits review.   On the contrary, … the respective roles of judges and administrators are fundamentally distinct and will remain so …. And Laws LJ rightly emphasised in R(Mahmood)  v Secretary of State for Home Department ex p Mahmood
 "that the intensity of review in a public law case will depend on the subject matter in hand". That is so even in cases involving Convention rights. In law context is everything.

38. In R(SB) v Denbigh High School
 the House of Lords reversed a decision of the Court of Appeal
 which had adopted a highly formalistic approach in ruling that a school had acted breached Art 9 in refusing to allow the 16 year old claimant to wear the stricter jilbab form of dress which contravened its uniform policy.  In the Court of Appeal  Brooke LJ held that the school should have addressed the following questions:

· had the claimant established that she had a relevant Convention right which qualified for protection under art 9(1); 

· was the interference with the right prescribed by law in the Convention sense; 

· did the interference have a legitimate aim; 
· what were the considerations that needed to be balanced against each other when determining whether the interference was necessary in a democratic society for the purpose of achieving that aim;  and 

· was the interference justified under art 9(2)?
39. In rejecting the Court of Appeal’s approach, Lord Bingham re-stated the basic principles:

it is clear that the court's approach to an issue of proportionality under the Convention must go beyond that traditionally adopted to judicial review in a domestic setting. The inadequacy of that approach was exposed in Smith and Grady v United Kingdom
 and the new approach required under the 1998 Act was described by Lord Steyn in R (Daly) v Secretary of State for the Home Department,
 in terms which have never to my knowledge been questioned. There is no shift to a merits review, but the intensity of review is greater than was previously appropriate, and greater even than the heightened scrutiny test adopted by the Court of Appeal in R v Ministry of Defence ex p Smith.
 The domestic court must now make a value judgment, an evaluation, by reference to the circumstances prevailing at the relevant time: Wilson v First County Trust Ltd (No 2).
 Proportionality must be judged objectively, by the court: R (Williamson) v Secretary of State for Education and Employment.
 As Davies observed in his article cited above, "The retreat to procedure is of course a way of avoiding difficult questions". But it is in my view clear that the court must confront these questions, however difficult.

40. Lord Hoffmann observed:

In domestic judicial review the court is usually concerned with whether the decision maker reached his decision in the right way rather than whether he got what the court might think is the right answer.  But Art 9 is concerned with substance, not procedure.  It confers no right to have a decision in a particular way.  What matters is the result: was the right to manifest a religious belief restricted in a way which is not justified under Art 9(2).  The fact that a decision maker is allowed an area of judgment in imposing requirements which may have the effect of restricting the right does not entitle a court to say that a justifiable and proportionate restriction should be struck down because the decision maker did not approach the question in the structured way a judge might have done.
41. The House of Lords went on to find on the facts that the school was fully justified in acting as it had done. It had taken immense pains to devise a uniform policy that respected Muslim beliefs but did so in an inclusive, unthreatening and uncompetitive way. The rules laid down were as far from being mindless as uniform rules could ever be. The school had enjoyed a period of harmony and success to which the uniform policy was thought to contribute. The rules were acceptable to mainstream Muslim opinion. It would be irresponsible of any court, lacking the experience, background and detailed knowledge of the head teacher, staff and governors of the school to overrule their judgment on a sensitive matter. The power of decision had been given to them for the compelling reason that they were best placed to exercise it, and there was no reason to disturb their decision. 
Procedural issues
Standing under s 6
42. The fundamental principle of the Human Rights Act is that it is unlawful for a public authority to act incompatibly with Convention rights in breach of section 6(1).  The rules concerning proceedings for breaches of section 6(1) are contained in section 7 of the Act which states:
(1) 
A person who claims that a public authority has acted (or proposes to act) in a way which is made unlawful by section 6(1) may:

(a) 
bring proceedings against the authority under this Act in the appropriate court or tribunal; or

(b) 
rely on the Convention right or rights concerned in any legal proceedings,


but only if he is (or would be) a victim of the unlawful act.

(2) 
In subsection 1(a) ‘appropriate court or tribunal’ means such court or tribunal as may be determined in accordance with rules; and proceedings against an authority include a counterclaim or similar proceeding.

(3)
If the proceedings are brought on an application for judicial review, the application is to be taken to have a sufficient interest in relation to the unlawful act only if he is, or would be, a victim of that act

43. Article 34 of the ECHR contemplates that victims can be ‘persons, non-governmental organisations or group of individuals’.  In order to establish the status of ‘victim’ under the Convention, the complainant must show that he is directly affected by the act or omission in issue. The meaning of the victim requirement was extensively discussed in Klass v Germany
 where three lawyers, a judge and a public prosecutor alleged that their post and telephone calls were secretly intercepted; none of the applicants, however, could demonstrate they were in fact subject to secret surveillance.  The Court took a purposive approach:

Article [34] requires that an individual applicant should claim to have been actually affected by the violation he alleges.
  Article [34] does not institute for individuals a kind of actio popularis for the interpretation of the Convention; it does not permit individuals to complain against a law in abstracto simply because they feel that it contravenes the Convention.  In principle, it does not suffice an individual applicant to claim that the mere existence of a law violates his rights under the Convention; it is necessary to show that the law should have been applied to his detriment.  

44. Standing under the HRA is therefore much more restrictive than for judicial review generally.
Standing and declarations of incompatibility 

45. Section 7(1) of the Human Rights Act requires that the only person to have standing to make a complaint that a public body has acted incompatibly with Convention rights contrary to section 6 must be a “victim” (as defined by Strasbourg case law).  Although there is no statutory restriction on standing for the purposes of seeking a declaration of incompatibility, the Court of Appeal in Taylor v Lancashire CC
 held that an claimant could not apply for a declaration of incompatibility unless he was adversely affected by the legislation which he is challenging.  Lord Woolf CJ took the view that it was not the intention of the Act or the Convention for members of the public to utilise the provisions which change legislation unless they were affected by it; the claimant was not a victim as defined by section 7(1) and was not entitled to a declaration of incompatibility.

Procedural rules applying to the HRA
46. A number of specific procedural rules are have been made under the HRA: 
· rules under section 2 governing citation of Convention authority; 
· rules under section 5 regulating joinder in cases where a court is considering whether to make a declaration of incompatibility;
· rules under section 7 concerning the question of taking proceedings in the appropriate court; 

· rules under section 9 in relation to damages claims against judicial authorities under s5(5).

47. The most important provisions are summarised below.

48. CPR 7.11(1) requires a claim under s 7(1) of the HRA in respect of a judicial act (under s 9 of the HRA) to be made in the High Court.  Otherwise under CPR 7.11(2) an HRA claim can be brought in any court.
49. CPR PD 16.15.1 sets out the requirements that must be satisfied in a statement of case in relation to relying on any right or remedy under the HRA.

50. The various obligations when seeking a declaration of incompatibility are set out in CPR Pt 19.4A and CPR PD 19.6.1.
51. The obligations in relation to claims made in respect of judicial acts are contained in CPR Pt 19.4A and CPR PD 19.6.6.

52. One of the criteria for transfer under CPR 30 is whether a declaration of incompatibility might arise: see CPD Pt 30.3.

53. Rules of evidence in relation to judicial acts are contained in CPD Pt 33.9.

54. Rules on citation of authority from the ECtHR are contained in CPR Pt 39.6.1.  

55. Where judicial review proceedings are brought CPR 54.8.2 requires that a direction is sought at permission seeking to give the Crown notice of a claim for a declaration of incompatibility.
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