THE REGIONALISATION OF

THE ADMINISTRATIVE COURT

RESPONSE OF THE CONSTITUTIONAL

 AND ADMINISTRATIVE LAW BAR ASSOCIATION
INTRODUCTION

1. This response is submitted on behalf of the Constitutional and Administrative Law Bar Association (ALBA). ALBA is one of the leading specialist bar associations represented on the Bar Council.  It represents a wide range of practitioners in the fields of public law, administrative law and human rights law who practise throughout the whole of the country, as well as (as associate members) solicitors and others with an interest in these fields. ALBA has over 1000 members.  Between them ALBA members are involved in acting for one or both parties in most cases coming before the Administrative Court.  This paper has been approved by ALBA’s Executive Committee which has 20 members reflecting all levels of seniority and fields of practice.  

2. The initial proposal for the regionalisation of the Administrative Court was published in the Report of the Judicial Working Group in January 2007.  Those proposals are now being carried forward by the HMCS Project Board (the Board) by its Lead Project Manager, Denise Dolan.  The Ministry of Justice will be the final deciding body whereby the HMCS Executive Committee will decide upon these proposals being put forward.
3. Various discussions have taken place in the last few weeks with the Lead Project Manager of the Board, Denise Dolan and with the Bar Council involving ALBA’s Chair and Vice-Chair, Rabinder Singh QC and Richard Clayton QC.  It has become apparent that events have moved on significantly since the Report was first published and the current proposals are not identical to those proposed in the Report.  

BACKGROUND
The original proposals
4. The Report of the Judicial Working Group was published in January 2007 and was convened by the Vice-President of the Queen’s Bench Division, May LJ, who is also in charge of Judicial Resources for the Queen’s Bench Division.  The Working Group was asked in April 2006 by the Civil Sub-Committee of the Judicial Executive Board to consider and make recommendations about arrangements for Lords Justices and High Court Judges to hear cases out of London.  The Group has concentrated, although not exclusively, on the hearing of civil and Administrative Court cases by High Court judges, and the Report mainly concerned the deployment outside London of judges of the Queen’s Bench Division.

5. The main recommendations of the Report were that:

(a)
fully operational offices of the Administrative Court should be established in Cardiff, Birmingham, Manchester and Leeds and that judges should regularly sit to hear Administrative Court cases in those centres;

(b)
applications under the Terrorism Acts 2000 and 2005 and applications which must or usually are heard by a Divisional Court of the Queen’s Bench Division should normally be heard in London;

(c)
there should be a strong expectation that Welsh cases in the Administrative Court should be heard in Wales and that rules of court or a practice direction should make provision to that effect;

(d)
at least 3 section 9 Deputy High Court judges trained and nominated to sit in the Administrative Court should be attached to each of the 4 regional centres;

(e)
there should be two Queen’s Bench Division liaison judges to operate in tandem with the existing Chancery supervising judges;

(f)
the first call on the Queen’s Bench Division liaison judges’ sitting time would be Administrative Court work out of London.  Further QB judges should be deployed to hear civil and Administrative cases if the volume of work requires this;

(g)
the listing of all High Court and specialist civil cases at each centre should be co-ordinated under the same administration and preferably in the same place;

(h)
the Chancery and Queen’s Bench Division liaison judges should, with presiding judges, provide support for specialist circuit judges and Designated Civil Judges;  and

(i)
there should be appropriate training for nominated section 9 Deputy High Court judges and administrative staff.

 Recent developments
6. The proposals for regionalisation were given a further impetus by the recent well-known difficulties arising from very long delays which have occurred in the Administrative Court in relation to the listing and hearing of public law cases.

7. However, the various discussions with ALBA have indicated that urgent steps will be taken to deal with these difficulties by improving the ability of the Administrative Court in London to process more cases.  We note that the new arrangements have been announced in a press statement from the Public Law Project which was threatening proceedings alleging breaches of Article 6 of the European Convention of Human Rights.

8. This new initiative to speed up hearing cases in London is entirely separate from the policy objective of regionalising the Administrative Court; and the regionalisation proposal is to be viewed independently of the new measures taken in London.

The current proposals 

9. The current proposals have been discussed with ALBA representatives but have not yet been formulated in any formal documentation which might be subject to formal consultation and discussion.

10. ALBA has been told that the Treasury Solicitor’s Department and the Home Office support the proposals and that it is envisaged that the Board will work closely with the Bar Council and Law Society to develop the practical implementation of the project.  It is also intended that a meeting with stakeholders (including ALBA) take place on 8 May 2008 and there be a meeting on 2 June 2008 with the Lead Judge of the Administrative Court, Collins J with Deputy High Court Judges who have a particular interest in Administrative Court work.   The proposals/business case will be put forward to the HMCS Executive Committee in June 2008 for approval.
11. The proposals themselves are to be put before the Minister for approval in June 2008 with a view to establishing 2 centres in Birmingham and Leeds in January 2009 and a further 2 centres in Manchester and Cardiff in April 2009.

12. ALBA has assumed that the current proposals are identical to those put forward by Report of the Judicial Working Group - save to the extent that appears below.

13. From discussion with the Board we understand that the proposals will work as follows:

(a)
The Board has stated to ALBA that the overriding aim for the regionalisation plan is to ensure the highest levels of accuracy and competency will be maintained in all processes of work carried out. Its intention is to build up incremental business for each of the regions over a period of time.  The regions will be initially serviced by a cautious approach to judicial resources. Should a particular area demonstrate a propensity for a higher volume of work, additional judicial resources will be supplied.

 (b)
the intention of establishing regional centres is to ensure a full ability to process public law cases from issuing all the way through to hearing;  
(c)
the current computer system used by the Administrative Court will be utilised in regional centres and will ensure that all centres will be able to see what has been issued elsewhere. The Board has stated that the current computer system is an ex gsi system which is confidential and able to store and generate documents related to case management. The Board states that the sophistication of this current system is unique to the current Administrative Court and will be replicated within the 4 regional areas.  The Board has confirmed that the computer system has features for listing cases which will be uniformly seen by all regions, thereby  removing the possibility of “forum shopping”;  
(d)
common issues will be picked up by the Administrative Court lawyers appointed in all the centres through using the computer system;

(e)
the proposals envisage that the regional centres will have:

· the ability to issue proceedings;

· case worker support to follow up the applications;

· a  registry section to file and keep cases; and 

· 6 weeks judicial sitting time each term for the appointed High Court judge;

· the two appointed High Court judges would each be in charge of 2 regions; and will be in charge of all that work. Urgent applications outside of court time will be dealt with in the normal way via the Duty Judge at the RCJ. It may with agreement, be that the subsequent hearing of this matter may be heard regionally. 
· there will be 2, 3 or sometimes 4 High Court judges available to undertake Administrative Court work in the regional centres although it is envisaged that the normal complement will be 2 High Court Judges;

· it is intended that the High Court Judges will be supported by Deputies;

· the current limitations on the work to be undertaken by Deputies will be modified to increase the range and complexity of the work they may undertake, and where jurisdiction allows, Deputies may find themselves exposed to a greater range of work within the regions than currently undertaken in London. In London, Deputies may undertake a higher number of paper applications during their weeks of duty, whereas they may find more opportunity for court work at a local level.
14. ALBA would express strong reservations about the efficacy of attempting to respond to proposals which have yet to be reduced to writing.  We strongly believe that it would be desirable for the proposals and their underlying principles to be formally published so as to ensure that there is clarity about the precise form of the proposals, which would facilitate a more informed and productive response from stakeholders to the ideas now under consideration.

15. The Board has told ALBA that the HM’s Court Service will aim to provide a summary of all proposals being put forward for the stakeholder event due to take place on 2 June 2008, but this is currently a work in progress taking into account views of those with whom consultations have already taken place. 

16. Whilst ALBA is appreciative of the opportunity to consider the summary of proposals at the stakeholders meeting, ALBA strongly believes that there would be considerable benefits in having a longer and more formal process to consult on the proposals, not least because it would be desirable for ALBA itself to consult internally on the implications of the summary.

17. ALBA also believes that it would be beneficial to undertake regular reviews of the regionalisation scheme; and would ask for a commitment from the Board to organise annual meetings of stakeholders to discuss progress and any difficulties that have arisen.  The Board takes the view that review of the regionalisation scheme would need to be a regular feature of its operation. Each area will be required to take part in performance evaluations and engagement with stakeholders as a normal standard. The London office will often co-ordinate such familiarisations as they currently do now, and would engage the regional groups into that forum alongside their individual regional based performance groups.
ALBA’S VIEW OF THE PROPOSALS
ALBA’s fundamental principles 
18. ALBA welcomes the proposals that the Administrative Court be regionalised on the basis that the proposals will secure the following objectives and safeguards:

· the aim is to ensure better access to justice to claimants and defendants;

· the development of work at regional centres will be demand-led and, in relation to Wales, should reflect the devolution settlement and the recognition of the principle that decisions taken by the Welsh Assembly Government, affecting Wales, should generally be heard in Wales;

· the principle of assigning only designated judges to Administrative Court work must remain unchanged;

· there should be a reserve list of matters that are suitable for transfer to London (in particular cases concerning terrorism legislation), and a discretion for other cases to be transferred to London where appropriate;

· the administrative and computer systems in place in regional centres will meet the same standard achieved by the Administrative Court in London; those administrative and computer systems will be linked, so that court staff in one region/London have full access to the records of the others;

· cases raising common issues in different regions/London and/or issues of general public importance must be identified and heard together whenever appropriate;

· litigants at regional centres will be represented by lawyers of comparable expertise and experience to the legal assistance that they currently receive; 

· appropriate legal aid funding needs to be in place to ensure that there is no adverse impact on the quality of  justice;

· care will be taken in ensuring that Deputy High Court Judges are used appropriately; and specifically, must not be used to consider paper applications under section 103A of the Nationality, Immigration and Asylum Act 2002;
· proper provision must be made for urgent applications in the regions in the event that the presiding High Court judge is unavailable; and

· the decisions in the regional centres must be reported and made available to practitioners.

19. The Board has responded to ALBA’s statement of principles as follows:

· the Board’s aim is to ensure better access to justice to claimants and defendants, ensuring accuracy and competency in this area of work. 

· development of work at regional centres will be demand led entirely. 

· litigants at regional centres should be represented by lawyers of comparable expertise and experience which will be an issue for the professions to pursue and promote. The Bar Council, Law Society, the Treasury Solicitors, LSC, ALBA and BIA will come together at a stakeholders meeting on 8 May 2008 for a first meeting to pursue this objective. 

· appropriate legal funding will be in place to ensure there will be no adverse impact on the quality of justice. LSC will be working with all parties to ensure such funding is appropriately provided. 

· Deputy High Court Judges will be fully supported by the judiciary and Judicial Studies Board. There will be a collegiate environment with the judiciary and close liaison with the legal teams supporting the Deputies within the centres. 

· Urgent applications should be dealt with regionally where appropriate. Out of hours matters will remain for the foreseeable future being dealt with by a High Court Judge at the RCJ. Any subsequent hearing arising from this application may be heard regionally if considered appropriate by the Judge. 

Improving access to justice
20. ALBA is concerned to ensure that regionalisation achieves improved access to justice.  ALBA takes the view that this fundamental principle should be expressly identified in any rule changes which give effect to regionalisation and the distribution of work between regions.   The need to improve access to justice should take precedence over any of the fundamental objectives of the CPR.

21. The Board has told ALBA that it agrees with ALBA’s views as set out above in paragraph 20.  The Board takes the view that access to justice is the primary aim of this project in order to offer a competent, accurate, efficient service to its clients at all levels. This principle has been expressly reiterated by the Board at all stages of this project and is a fundamental basis on which this project has been put forward.
22. ALBA therefore believes that the first priority is that the proposals should enhance the ability of a claimant to pursue his or her case and a defendant to have the case dealt with justly.  In public law cases there is also an important public interest, which should never be forgotten: administrative law cases often affect others, whether as a matter of fact or because of the legal principles involved, and it is vital that the quality of justice in the Administrative Court should be both excellent and consistent around the country.  In other words, any rule changes made must ensure that, for example, the interests of a claimant in an asylum case in pursuing a claim from Bristol must take priority over the fact that the Home Office has decided to process claims from Bristol at a facility in Newcastle.

23. The Board has stated that it agrees with ALBA’s views as set out paragraph 22 above.  It has advised ALBA that any rule change envisaged within a practice direction to CPR would aim to offer a regional hearing where a regional connection could be shown to that particular hearing. The Board states that it would be an abuse of process for the Bristol scenario to arise.  The Board take the view that the claimant’s base will be a determining factor in the hearing location.  The Board has drawn also attention to the fact that the proposed regional centres in Leeds, Cardiff, Manchester and Birmingham all have corresponding Home Office regional offices; and that a claimant in Leeds should be serviced by the relative Home Office regional office in Leeds.  The Board therefore states that the Home Office will not be able to run cases out of centres of their choosing, contrary to ALBA’s example.

The development of work at regional centres will be demand-led

24. ALBA is concerned to ensure that the scale and pace of work at regional centres reflects local demand and local connections with that centre.  The Board agrees with ALBA’s approach.

25. We have earlier stressed that the allocation of work in relation to Wales should reflect the devolution settlement and the recognition of the principle that decisions taken by the Welsh Assembly Government, affecting Wales, should generally be heard in Wales.
26. However, the extent and scale of local demand in the four proposed centres raise factual questions which are capable of being verified; and should not be assumed.  ALBA therefore takes the view that there is no reason in principle to prevent the regionalisation scheme from being trial tested although this is not the current proposal.

27. The Board have responded to the suggestion of trial testing by stating that with the extensive resource provision to the regions both in terms of back office capability, legal expertise, judicial expertise, it is considered it is not necessary to trial such a proposal. The Board say that this initiative will aim to build the regional business on an incremental basis uniquely dependent upon the business arising from that region; and will be monitored and supported throughout as an ongoing feature.
28. In discussions with the Board ALBA has drawn attention to the detailed work on these issues undertaken by Professor Maurice Sunkin in conjunction with the Public Law Project over many years.
  In his most recent work on the use of judicial review to challenge local authority decisions, Professor Sunkin concludes that the top 20 challenged authorities are all London Boroughs, that the incidence of judicial review challenges is in areas where deprivation is greatest, that for most local authorities a judicial review challenge is a rarity and the role of (geographically uneven) access to legal services is critical to enabling a challenge to be made.
  

29. It may well be that regionalisation could go some way to correcting this severe geographical imbalance.  It is precisely for this reason that ALBA supports it in principle.  Equally, however, the extent of demand for judicial review in the regions, and the speed with which that demand is likely to increase, are unknown and difficult to predict.  ALBA therefore welcomes the view expressed by the Board that a cautious approach should be taken towards the deployment of judicial resources and would suggest that a ‘wait and see’ approach is appropriate in deciding the scale of judicial resources that should be deployed in the region.  It should be noted that the current proposals do not address the extent to which (if at all) the establishment of Administrative Courts in the regions will affect judicial resources in the Administrative Court in London.  In view of the current backlog of cases and the likely developments in the future, any issues concerning the impact of regionalisation on London should be expressly addressed and evaluated.  

30. The Board have confirmed that they agree with ALBA’s views as set out in paragraph 29.  The Board has emphasised that regionalisation of the Administrative Court has always been a separate issue to the delays in the Administrative Court which are currently being addressed.  
31. The Board has also expressly stressed that in regionalising the facility of the Administrative Court will not be to the detriment of the current Administrative Court in London. The Board has confirmed to ALBA that the Administrative Court in London will not be depleted in any way, either by lack of resources or support. The Board state that the London base will be in a better position to concentrate on a return to the highest standards which have been a feature of its business. The Board has told ALBA that May LJ has made a specific commitment to the regions; and this commitment will be maintained and (in the Board’s view) enhanced over time by the demand of its business.
The principle of assigning only designated judges to Administrative Court work must remain unchanged

32. The specialist character of the work undertaken in the Administrative Court is reflected in the designation of an Administrative Court list.  The concept of having an Administrative Court as separate from (although part of) the Queen’s Bench Division (and indeed, the nominated list before the Administrative Court was created) rests on the principle that there was and is a need for, and that there should be, a cadre of judges with sufficient specialist knowledge and familiarity with administrative/public law and procedure to operate in this area.  The use of Deputies has always similarly been restricted to persons with equivalent knowledge/skills.  

33. ALBA consider it vital that this principle should be maintained in whatever form the regionalisation of the court takes; indeed, that it is all the more important where Judges are operating from more centres, to assist in ensuring consistency and quality of judicial decision-making.  ALBA therefore believes that this principle must be preserved when the regional centres are established; and that express effect should be given to the principle by making the necessary rule changes to the Civil Procedure Rules.

34. In fact, ALBA takes the view that there is a compelling case for developing a smaller and more specialist cadre of Administrative Court judges; and that serious consideration be given to extending the length of time that designated judges now spend sitting in the Administrative Court.  ALBA’s proposal obviously has implications for the deployment of judicial resources more generally; and ALBA would welcome a more detailed consideration of its proposal as soon as practicable.

35. ALBA also has concerns about the use of Deputy High Court judges which are discussed below.

A reserve list of matters that are suitable for transfer to London

36. ALBA believes that there are certain categories of cases which are only suitable for hearing in London; and which are therefore suitable for transfer to London.  We would particularly instance cases concerning terrorism legislation but would suggest that the category may actually be rather broader.  There may well be benefits on consulting more widely on this proposal.

37. In any case, ALBA takes the view that there should be a discretion for other cases to be transferred to London where appropriate.

38. The Board take the view that terrorism and extradition matters have been expressly beyond the scope of the regionalisation plan. Matters required to be transferred back to London (or another region would be a judicial decision) and would be constantly reviewed for by case lawyers working regionally for such cases.
39. ALBA would believe that appropriate amendments should be made to the Civil Procedure Rules.
Comparable administrative and computer systems

40. The Board has made it clear from discussions with ALBA that it is keenly aware of the need to have an appropriate administrative infrastructure in place to make regionalisation work.  Again, ALBA would favour a cautious approach at the outset so as to ensure that regional centres develop methods of working which achieve the objectives sought.  We believe that it is important to ensure that administrative systems are in place which ensure that the regional centres will flourish.  It is also essential that the computer systems used by court staff in the different regions and in London should be fully integrated and linked. It would further assist if the daily cause list for Administrative Court matters being heard throughout the country could be published together on the Administrative Court page of the court service website.

41. The Board has confirmed that it agrees with ALBA’s comments at paragraph 40.  The Board has said that the computer system which supports the current Administrative Court will also be overviewed by the legal team who support Judges/Deputies.    The Board states that a thorough process mapping exercise is taking place for the 4 regions to send representatives who will aim to work within the Administrative Court in their regions to spend time in London for various periods in order to gain knowledge and understanding of the process involved. The Board envisage there will be at least three such sessions planned in advance of any official implementation. Beyond implementation, there will be continual monitoring of the areas and support where needed.  They take the view that having a daily cause list would be important for the regions to feed into the Administrative Court work and is something which the Board would also like to recommend.
Cases raising common issues and/or issues of general public importance in different regions/London must be identified and heard together whenever appropriate

42. In the public law field cases may have a wide implications even though they may appear to be local and, perhaps, relatively unimportant claims; and it is not unusual for the Administrative Court to set down cases to be tested as lead cases to decide an issue which is raised in many others.  It would obviously lead to confusion and unnecessary appeals and expense if decisions were reached in one region which were different from those in another region because of a lack of knowledge of the Administrative Court centrally.  There is also a potential problem of forum shopping although the Board takes the view that the computer system will obviate this difficulty.

43. ALBA therefore believes that any regionalisation cannot work unless the Administrative Court in London has knowledge of and potential control over allocation of claims.  It is essential that someone has to decide whether a claim should be heard centrally because it raises common issues or has important effects.  
44. ALBA takes the view that the person who does so must be a lawyer at the level of a Master who will be able to judge, if necessary in consultation with the Lead Judge or his nominee, whether there is a need for a hearing in London.  Equally, the same lawyer will need to decide where a case should be heard if it is not clear that it really merits a regional hearing (for example, a claim against central government or where it is more cost effective for all involved to have a hearing in London rather than elsewhere).  In this context it is to be noted that even some Welsh cases have been heard in London because the parties have indicated that it is more convenient for all of them to have a London hearing (e.g. because it is easier to travel to London rather than Cardiff from North Wales).
45. ALBA believes that the following principles should apply to the transfer of cases to regional centres and London.

Cases should ordinarily be dealt with in the location that best meets the objectives of securing access to justice for the litigants and other interested parties. However, effective access to justice also demands that cases be dealt with consistently and by judges of the appropriate calibre and expertise. A great many cases can be heard regionally but there need to be clear criteria to ensure that cases are dealt with centrally where appropriate. This is likely to be in London for the foreseeable future given the concentration of judicial expertise there. We suggest that the following classes of case are likely to be suitable to be processed centrally in the first instance. Some might then be transferred to the regions for a substantive hearing: 

a.     
Cases where there is a common issue raised by a number of claimants across different regions. 
b.      
Test cases or cases raising an issue of principle of general importance. 

c.     
Applications for control orders, any case where there is a special advocate, and statutory immigration reviews. What these cases have in common is the need for scrutiny by high calibre expert administrative law judges as a safeguard where standards of fairness or access to the court have been modified. 

46. The Board is considering the ALBA’s proposals set out in paragraph 45 and have well in mind the principles set out at (a)(b) and (c) above.

47. ALBA take the view that the CPR should provide for cases in these categories ordinarily to be issued centrally and for this to be mandatory in the kind of case in category (c). Where cases have been issued regionally but ought to be processed centrally then there should be clear criteria for transfer. We would suggest that the rules provide an indicative list of the relevant factors.
Ensuring lawyers of comparable expertise and experience at regional centres

48. At present there is a disproportionate legal expertise in public law work in London; and one of the purposes of regionalisation is to achieve a more equitable distribution of legal expertise across the regions.  The Board agree with that view.  ALBA therefore welcomes the prospect of administrative law expertise being developed among barristers and solicitors in the regions.

49. Nevertheless, there will be transitional difficulties in achieving appropriate legal expertise in and around in the regional centres, probably both in the short and medium term; and ALBA takes the view that it is important to set in train suitable mechanisms to deal with these transitional problems.

50. ALBA believes that the immediate priority is to ensure that regional practitioners receive the necessary training in detailed public law principles and procedures.  The Bar Council and Law Society will have an important role in organising and co-ordinating this training.  However, some of the specialist bodies such as ALBA, ILPA PEBA and the Housing Law Practitioners’ Group may provide valuable assistance.  However, it is not clear where the resources will come from to meet the need for training.  There may be a role to play for the Inns of Courts and Circuits as well as regional law societies.  ALBA is concerned that financial constraints should not be unduly impact on its ability to contribute to this important training role.

Appropriate legal aid funding needs to be in place to ensure that there is no adverse impact on the quality of justice

51. ALBA would draw attention to another important short term factor in making a success of regionalisation.  Many judicial review cases are brought by legally aided claimants (it would appear most of the cases in the Administrative Court); and until local practitioners acquire the relevant expertise and experience, much of the work will be undertaken by practitioners based in London.  ALBA anticipates that there will be a difference of view between the Legal Services Commission (LSC) and practitioners about whether legal aid should cover, for example, travel expenses and if necessary, accommodation expenses. 

52. ALBA’s experience is that the LSC does not at present regard expensive court litigation as a policy priority by comparison with high volume general advice.  Nor is the LSC’s first response to these proposals likely to be that the LSC is attracted to the idea of paying higher unit costs to cover the expenses generated from instructing lawyers from outside the regional centre.  ALBA is aware, for example, that public law or immigration law franchises etc. are not held by firms in a uniform way around the country; yet there is clearly a need for specialist solicitors and barristers to do this work, not least because of its public interest dimension. The fear is that the LSC will seek to reduce its unit costs by failing to attach the necessary importance to the need for claimant lawyers to have acquired the detailed and relevant experience and knowledge to conduct public law cases.  Were the LSC to insist on work being undertaken by inappropriate practitioners, the regionalisation proposal would adversely affect the access of claimants to justice.

53. ALBA of course accepts that this is to some extent a ‘chicken and egg’ problem.  Nevertheless, our fundamental concern is to ensure that claimants receive legal assistance of the requisite calibre.  Accordingly, we would suggest that the Board should consider two possible alternative ways of funding public law work in the transitional period: either the Board must:

(a)
secure the agreement of the LSC to pay these expenses; or 

(b)
create a transitional fund to bear such expenses.

54. The Board has told ALBA that they are currently in discussion with the LSC who, in theory, recognise that transitional arrangements will need to be in place in relation to funding.  The Board expect this support to be able to alleviate the notion of strict criteria surrounding legal aid provision. A legal aid impact assessment is currently being carried out and the Board hope to have some further updates on this by early May 2008. LSC funding is appropriated for their clients in need, and the Board say that it is not anticipated that this should impact detrimentally in the manner suggested by ALBA.

55. The Board aim to set out the LSC’s proposals once it has been made know to them but this is still work in progress.  The Board has emphasised that they are currently working with the LSC to understand how they best can participate in development of these proposals. The LSC are aware of their vital role in this regard. The LSC has shown commitment towards this aim and it will be work in progress for a considerable time to steer all parties in the right direction. The Board attaches importance to the LSC becoming involved at this early stage to understand the constraints of all parties involved and they have confirmed that transitional arrangements will need to be considered.
56. However, the Board has told ALBA that they agree the proposals put forward in paragraph 53 above.

57. ALBA would wish to express their appreciation about the position adopted by the Board on the important legal aid issues which arise out of regionalisation.  ALBA strongly believes that the position requires monitoring; and would ask the Board to undertake legal aid impact assessments on an annual basis which will then be circulated and discussed at the annual stakeholders meeting (as discussed at paragraph 16 above). 

Ensuring that Deputy High Court Judges are used appropriately

58. If regionalisation improves access to justice, then this may well mean that there are more cases that will be heard at local centres; and (subject to the need to identify common issues and/or issues of general public importance which are discussed earlier) more use will be made of Deputies.

59. Nevertheless, ALBA has a number of general concerns about the way in which Deputies will be used under the proposed reorganisation:

(a) whilst we understand the enhanced role contemplated for Deputies, it is important to acknowledge the constitutional role of the High Court in deciding public law cases (exemplified by the exclusivity rule resulting from the decision in O’Reilly v Mackman [1983] 2 AC 237) and the extended use of Deputies must be viewed with some caution.

(b) Many public law cases have implications for those other than the parties themselves; and we foresee difficulties if Deputies decide cases involving wider public issues, particularly for statutory public bodies (like local authorities) which may feel bound to apply questionable first instant decisions (unless eg advised to the contrary by Leading Counsel).
(c) Difficult issues may arise eg in planning cases (whether by statutory appeal or judicial review) where a local planning QC serves as a Deputy.

(d) There may also be difficulties in extending the role of Deputies in cases where the central government is a defendant, especially if the case involves immigration and asylum or a point of wider significance.  ALBA take the view that it would be inappropriate for Deputies to decide cases which have general public significance beyond the parties themselves since that would undermine the fundamental principles on which the Administrative Court now works.

60. Furthermore, ALBA is strongly opposed to the use of Deputies in cases involving paper applications for reconsideration under section 103A of the Nationality, Immigration and Asylum Act 2002 both, in principle, and on grounds of practicality.  Section 103A was enacted, effectively as a compromise which grew out of widespread concern about the proposal to restrict judicial review, and hence access to the High Court, in relation to immigration cases.
 Such cases often involve very difficult and sensitive issues of human rights law and the Refugee Convention; and access to the High Court under section 103A must be regarded as part of the cornerstone to the rule of law.
  The legislative decision to create the paper application process which restricted the right of access to the court was based on applicants having access to a High Court judge who can review the legality of any decision of the Asylum and Immigration Tribunal (AIT) or its predecessors. 

61. ALBA therefore considers that that this fundamental assumption would be undermined if such applications are routinely dealt with by Deputies who may have little or no experience of immigration law. The fact that the application is made on the papers, and there is no opportunity to renew or appeal the decision of a deputy judge, causes ALBA greater concerns arise about the use of Deputies for at least two reasons: 
(a)
precisely because the application is made on the papers alone, the applicant must be able assume a certain amount of background familiarity with immigration, asylum and human rights law on the part of the judge who deals with the application. Where there is an opportunity for a hearing, there is greater opportunity to correct any misapprehension that the judge dealing with the application may have. 

(b)
In an ordinary claim for judicial review, the fact that a Deputy deals with, say, a paper application is of much less significance, because the application can be renewed at an oral hearing, and if necessary to the Court of Appeal. That opportunity is denied to section 103A applicants. 

62. Section 103A applicants are, at present, first dealt with under the “filter” system, by Senior Immigration Judges (SIJ) who have equivalent seniority to a Circuit judge (and hence of at least equivalent seniority to a deputy High Court judge). A judge sitting in the High Court, considering a renewed application, is therefore, necessarily, being asked to overrule the decision of an SIJ.  

63. ALBA therefore believes it is essential that paper applications under section 103A be considered by a High Court on the Administrative Court list who will have the knowledge and authority to overrule the SIJ in an appropriate case.  

64. ALBA would also point out that the arguments of principle and practice in favour of regionalisation also have rather less application in the context of applications under section 103A. At present the filter application must be made to Field House, itself based in London, so such applications will for the foreseeable future continue to be administered centrally. The AIT’s administration, even in terms of the regional hearing centres, does not mirror the proposed division of the Administrative Court, and so assigning particular AIT centres to particular regions is likely to cause confusion and potentially injustice.  The fact that there is no oral hearing, and that the application can be made by fax, means that there are no practical advantages to claimants in having the matter dealt with in a regional centre. ALBA recognizes that at present section 103A applications occupy a lot of the time of the Administrative Court, but would strongly argue that regionalisation does not provide the solution to this problem. 

65. It is therefore important to note that the Board has stated that the provision of Deputies to work within the regions will not lead to their taking on work beyond their jurisdiction and capabilities. Deputies working to the regions will be experienced Deputies who currently service the Administrative Court in London; and they will be supported by the collegiate judicial body already working within the regions. Deputies will not be expected to deal with matters beyond their scope, but may find that some interesting cases may fall within their remit which otherwise may not be the case if they worked exclusively from within the London region. In particular, the Board does not anticipate that Deputies will deal with Out of Hours applications. The Judicial Studies Board will be supporting the work within the regions and will assist Deputies where appropriate.
Proper provision for urgent applications

66. ALBA believes that some consideration needs to be given about how the urgent application procedure (particularly, out of hours applications) is to operate when High Court Judges on the Administrative Court List are not available in the regional centre.  The N463 procedure is of course the designated route for urgent applications on the papers in Administrative Court cases,
 but there is no provision for very urgent cases which can only be dealt with out of hours (most often, where removal of an asylum seeker is to take place that evening or the following morning, or over the weekend, but also sometimes in cases involving homelessness or even planning). In such cases an application can and should still be made to the QB duty judge. There is no other alternative.  

67. The N463 procedure will also apply in any regional centre.  However, the Board has stated that it is envisaged for the moment that the out of hours application procedure should remain via the RCJ designated Judge, who may decide to remit the matter to a region if necessary or appropriate. Keeping this procedure centralised is considered important for the precise nature of these applications being monitored where regular court facilities are not available.
68. We have reservations about whether it would be appropriate for Deputies to deal with urgent applications and welcome the Board’s assurance that Deputies will not deal with out of hours applications.
69. ALBA would also have reservations about the idea that such applications should be made to the out of hours QBD Judge in London.  The urgent application procedure was devised by the Administrative Court in London in part because Scott Baker J and the Urgent Application Working Party took the view that inappropriate applications and orders were being made to the QBD Judge.

The decisions in the regional centres must be reported and made available to practitioners.

70. ALBA has repeatedly stressed that many public law decisions have wider implications for those other than the litigants.  In the Administrative Court in London there is a well established system which means that commercial providers such as Casetrack, Westlaw, LEXIS/NEXIS, Sweet & Maxwell and Butterworths obtain daily access to transcripts of decisions which are then made available to subscribers of on line services.  These services also provide transcripts of oral judgments although this process is not entirely satisfactory.

71. It is imperative that decisions at the regional centres are reported and made available in the same way; and the Board must take immediate and practical steps to ensure that commercial providers also provide comprehensive coverage of these decisions.

72. The Board has indicated that they will take up our concerns about regional reporting as another feature of the scheme to consider.
CONCLUSION
73. ALBA supports the regionalisation of the Administrative Court as a means of improving access to justice in public law cases.  However, we believe that its creation will result in a number of practical problems; and that it is necessary to proceed with caution in implementing these proposals.  ALBA is keen to take an active role in working with the Board, the Ministry of Justice, the Circuits and others to ensure that the problems are solved and that the project works successfully in the public interest.

7 May 2008.
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