THE CONSTITUTIONAL AND ADMINSTRATIVE LAW BAR ASSOCIATION

RESPONSE TO DRAFT CONSULATION ON PROPOSED CHANGES TO THE PRACTICE DIRECTION TO PART 54 CPR IN IMMIGRATION CASES

Introduction

1. This is the response of the Constitutional and Administrative Bar Association (“ALBA”) to the letter of consultation from Her Majesty’s Court Service dated 16 November 2006 (“the Consultation Letter”), in which consultees, including ALBA, are invited to comment on draft changes to the Practice Direction to CPR 54 (“the Practice Direction”). Those draft changes arise from a change in the policy of the Immigration and Nationality Directorate of the Home Office (IND) regarding the removal of individuals from the United Kingdom in circumstances where the individual has challenged the legality of that removal by way of a claim for judicial review. 

2. ALBA is one of the four leading specialist bar associations represented on the Bar Council. It represents a wide range of practitioners in the fields of public and administrative law and human rights, as well as solicitors and others with an interest in these fields
. Members of ALBA have particular experience of judicial review and its members include practitioners who regularly appear both on behalf of individuals and the Secretary of State in judicial review cases involving immigration. This response has been approved by ALBA’s Executive Committee, which has 20 members representing all levels of seniority and fields of practice.
Summary

3. While recognising the force of the concerns about abuse of judicial review as a tool to delay removal, ALBA considers that the proposed changes to the Practice Direction are an unnecessary and disproportionate response to this problem. In particular ALBA considers that: 

(i) The proposed changes do not sit well with the changes to IND policy which gives rise to them, and may indeed be based on a misunderstanding of that policy. Far from providing an expedited means of obtaining interim relief in changed circumstances, the changes to the Practice Direction appear severely  to restrict access to such relief in precisely those circumstances in which the IND Policy envisages that an application for such relief may properly be made.   

(ii) The changes appear to place cases challenging immigration removal in a special category, to which the ordinary procedural rules of judicial review do not apply. ALBA considers that the general principles governing judicial review are sufficiently flexible to allow the court to prevent abuse in the vast majority of, and perhaps all, cases. Any departure from those principles needs to be carefully justified. The proposed changes to the Practice Direction represent a wholesale departure from existing principles without any such justification. 

(iii) The changes impose an unwarranted procedural bar to obtaining interim relief. Both the legality, and the necessity, of such a bar is highly questionable. 

(iv) The changes appear to impose substantive restrictions on access to judicial review. The legality of such restrictions is highly questionable and the justification for such restrictions is non-existent. 

4. ALBA questions the need for any alterations to the Practice Direction. The avowed purpose of the changes as explained in the Consultation Letter is to “provide an expedited procedure by which [applications for interim relief] may be dealt with by the Administrative Court, in the light of the new IND policy”. ALBA notes however that there is already in existence a procedure for determining applications for interim relief, which is set out in the Practice Statement: Listing and Urgent Cases [2002] 1 WLR 810. The experience of ALBA members has been that this procedure is capable of operating very efficiently both in the immigration context and elsewhere, and that it provides an existing, streamlined procedure by which applications arising from the change in IND Policy may be managed. The existing procedure allows the court to prevent abuse by requiring applicants to show at least an arguable case for some kind of illegality before granting interim relief. Coupled with ordinary judicial review principles they also allow the court to take account of whether the applicant has acted with appropriate promptness when considering whether to grant relief. If it is considered that changes are needed to this procedure, ALBA suggests that those changes should take the existing procedure contained in the Practice Statement as a starting point, and that there should be a clear justification for any alteration which is applied solely to immigration cases
.  The proposed changes to the Practice Direction create a wholly new procedural regime which ignores the existence of the current procedure. 

The context (1): recent change in Home Office Policy

5. As is made clear in the Consultation letter, the proposed amendments to the Practice Direction arise from a recent change in Home Office Policy which is to have effect from 1 January 2007. The previous policy, referred to as the Concordat, was that IND would defer removal in all cases once it was made clear that a judicial review challenge to removal had been made or would be made. 

6. The new policy represents a major departure from the Concordat. ALBA recognises that the new policy contains some welcome features which are designed to aid transparency, such as the appointment of a “responsible officer” once removal is indicated (IND Policy, para 3).  Nevertheless, ALBA suggests that in the context of such a radical policy change any consequential changes to Administrative Court procedure should take as their starting point that those changes already represent a major departure from previous practice. ALBA’s objections to the changes to the Practice Direction are in part based on a fear that those changes, far from softening the effect of the change in IND Policy, will greatly exacerbate the effect of those changes. 

7. The essential features of the new policy can be summarised as follows: 

· Removal will no longer be automatically deferred on provision of a CO number (para 2)

· A person will be given at least 72 hours written notice of removal. They will not be removed within that period (para 1) 

· A person who lodges a claim for judicial review within that period, and serves a copy of the grounds, together with the CO number, on the IND, will not be removed pending determination of the JR. Thus  - it is said - there is an automatic deferral provided one acts exceptionally promptly (para 6).

· Removal will not be deferred in respect of a person who lodges a claim outside the 72 hour period (para 7). That is the major change from the previous policy.

· There are various exceptional cases (see e.g. para 9) which can be put to one side for present purposes.  

8. ALBA would draw attention to what it considers to be a crucial feature of the new policy. The policy states that, in cases where a claim is lodged outside  the 72 hour period, “an injunction will need to be obtained to prevent” removal (para 7). Thus the policy itself expressly envisages that injunctive relief will continue to be available, and does not contemplate any new restriction on access to such relief. The fact that injunctive relief should continue to be available in this way is important. It means that a person who fails to act within 72 hours is not, theoretically,  left without a remedy solely on that procedural ground. Any limitation on the ability to obtain interim relief which took effect at the same time as the changes in IND Policy would greatly compound the effect of the change in that policy, and require serious rethinking of the proportionality of those changes.

9. A somewhat separate aspect of the IND Policy to which attention must be drawn is that it apparently does not apply to port cases, to third country cases, to cases involving certification under section 94 of the Nationality, Immigration and Asylum Act 2002, or to cases involving charter flights where special arrangements have been notified to those concerned (para 11). ALBA is concerned as to the clarity of some of these categories. More importantly, it is important that this limitation should be reflected in the Practice Direction. 

The context (2): Human rights and Refugee law, and abuse of judicial review to prevent removal 

10. It has long been recognised by the courts that immigration cases, and in particular cases involving refugees, raise acute human rights issues. That context requires the courts to employ “anxious scrutiny” when considering such claims (R v Secretary of State for the Home Department, ex parte Bugdaycay [1987] AC 514), and has led to recognition that the court may need to modify its ordinary approach to litigation in a number of ways (see e.g. R v SSHD, ex parte Robinson [1998] QB 929, for one example among many). 

11. ALBA recognises that the concerns about the abuse of judicial review by those seeking to prevent removal are not without foundation. Such concerns must however be seen in the human rights context. Abuse of judicial review in this way is not limited to immigration cases, but it is not suggested that special principles are required to deal with other areas. Given the consequences of these proposed changes  for immigrants with genuine claims, great care should be taken about any proposal which potentially restricts the access of such persons to the courts. Changes which impose draconian restrictions on access to the court in cases involving the most fundamental human rights issues – the rights to life and physical integrity – and which go far beyond those imposed in cases which do not involve  such issues  such as,  say, planning cases, should be viewed with great suspicion. 

12. The changes in IND Policy in themselves greatly lessen the opportunity for abuse. The proposed changes to the Practice Direction do not alter the position where a claim is brought within 72 hours. In the case of a claim outside that period, effective access even to the existing procedure for obtaining interim relief requires assistance from expert public law or immigration law practitioners who can be expected to exercise a measure of judgment as to when it is appropriate to seek to use this procedure, and this procedure ultimately requires a decision by a judge who will be able to throw out unmeritorious applications for relief without reliance on the new Practice Direction. Thus the combination of the IND Policy with existing procedures for obtaining interim relief is in itself sufficient to prevent abuse. 

13. Further, the experience of ALBA members is that there are large numbers of cases where last minute challenges are meritorious, even overwhelmingly strong, and that in many cases IND are forced to accept that a decision to remove is so clearly illegal that IND will concede the claim long before it reaches even a decision on permission on the papers. The remarks of Sedley LJ in R (Kariharan) v SSHD [2002] QB 933, 948G are pertinent: 

39. ... But it is necessary to remember that not every last-minute challenge to removal is an abuse. In open court we considered the situation of a prominent politician in whose home country a coup d’etat occurs on the eve of his removal, arguably placing his life in jeopardy. ... The individual’s only hope will be to have instant access to lawyers with the know-how and resources to alert the Queen’s Bench duty judge before the plane leaves. I do not accept a reading of the statute which lets people’s lives and safety dangle by such threads. 

The proposed changes to the Practice Direction

(1) Restrictions on access to judicial review

14. It has already been observed that the IND Policy automatically defers removal in circumstances where an individual acts promptly, within 72 hours. In those circumstances there is no need (or should be no need) to seek interim relief at all, and para 18.4 (read without the later provisions) is otiose. The consequence of failing to act within 72 hours is reflected in the IND Policy itself and the 72 hour period does not need to be reflected in the Practice Direction. The IND Policy is not in any way undermined by an absence of reference to the 72 hour period in the Practice Direction. Indeed, the new IND Policy does not require any amendment to the existing rules for it to take effect. 

15. It follows that, in so far as the aim of the changes to the Practice Direction is simply to provide for an expedited and efficient procedure which ties in with the new IND Policy (as stated in the Consultation Letter), there is no need for any alteration in the existing rules. Indeed, if any amendment is needed, it should be an amendment which makes access to such relief more readily obtainable, to reflect the fact that there is likely to be greater need for such relief in light of the new policy.

16. In ALBA’s view the effect of the proposed changes goes well beyond the aim stated in the Consultation Letter. The most important provisions of the proposed amendment to the Practice Direction are paras 18.4 – 18.8. Their combined effect is that they:

(i) severely restrict access to interim relief in precisely the circumstances where it may be required in light of the new policy; and 

(ii) (on at least one reading of para 18.7) severely restrict access to judicial review substantively. 

17. (i) Restrictions on access to interim relief The effect of paragraph 18.8, read with 18.4, is that an applicant for interim relief who brings a claim outside the 72 hour period will be prevented from obtaining such relief unless they can show “good reason” for the failure to act within the 72 hour period. It is unclear quite how the requirement for a “good reason” will be interpreted by the courts. There will presumably be limited opportunities for its interpretation to be the subject of a fully reasoned judgment, and there is a danger of widely differing approaches by different judges. It is unclear whether there will be an opportunity for an oral hearing – a vitally important aspect of our domestic legal tradition (Sengupta v. Holmes [2002] EWCA Civ 1104)
.
18. On any view however the requirement to show a good reason imposes an additional hurdle on the availability of interim relief, which requires an application for such relief to be refused. That is so notwithstanding that the applicant must be assumed to be able to show at least an arguable case that removal is illegal, because if he cannot do so he has no basis for obtaining interim relief on ordinary principles. Such an arguable case will often, perhaps in practice usually, relate to an arguable breach of the individual’s human rights or of the Refugee Convention. There may in principle be cases where a person can show a strong or even overwhelming case that removal is contrary to their human rights. Even in those circumstances the court will still be required by para 18.8 to refuse interim relief. 

19. It is difficult to see how any such restriction can be proportionate or necessary. It is certainly not required by the change to IND Policy. On the contrary, that will operate effectively without any such provision, and will in itself make it harder for immigrants with valid cases to prevent removal. It does not require the machinery contained in the proposed changes to the Practice Direction, and expressly envisages that injunctive relief may be available to a person who cannot bring themselves within the new policy.  

20. ALBA also has serious concerns about the legality of this provision. In view of the short timetable for this response, it has not been possible to develop these points in detail, but ALBA considers that it may be unlawful for any or all of the following reasons:

· It is unclear what statutory authority exists, or is required, for imposing what is in effect a new time limit for bringing a claim for judicial review, or at least obtaining certain kinds of remedy, that is specific to immigration. Section 31(6) of the Supreme Court Act 1981 provides that the court “may” refuse relief in cases of undue delay, but it does not appear to envisage a mandatory refusal of relief. 

·  The time limit imposed is exceptionally short, shorter even than the 5 day limit contained in section 103A of the 2002 Act. 

· The draconian nature of the limitation may contravene domestic law principles that limitations on judicial review will require clear statutory authority (Anisminic Ltd v Foreign Compensation Commission [1969] 2 AC 147) and as to the constitutional right of access to the court (R v Lord Chancellor, ex parte Witham [1998] QB 575). 

· Given that a person with an arguable, or even clear, case for a breach of Convention rights will have to be refused relief if they cannot show “good reason”, the provision is likely to breach section 6 of the Human Rights Act 1998. 

21. (ii) Para 18.6 and 7: Exceptional circumstances and issue of CO number The effect of paras 18.6 – 18.7 is that a person who cannot show “exceptional circumstances” justifying his failure to comply with para 18.4 will be not be issued with a CO number. 

22. ALBA does not understand the purpose or effect of these provisions. One way of understanding it would be simply that it prevents the applicant from obtaining the benefit of a CO number which can then be used to prevent removal. If that is the intention, however, the provision is entirely otiose. It will be remembered that, under the new IND policy, a CO reference will only be of any value if it is obtained within 72 hours of notification of the decision to remove. In those circumstances however paras 18.6 – 7 have no application, because the applicant will necessarily have complied with para 18.4 and thus the exceptional circumstances limitation will not apply. A CO number issued outside the 72 hour period is, in itself, valueless, because it has no resonance in terms of IND policy, and no other effect in law. Thus if the purpose of these provisions is simply to prevent abuse of CO numbers, they are pointless. 

23. An alternative reading of para 18.7 is that it imposes a substantive bar on access to judicial review. In effect, a refusal to issue a CO number is a refusal to recognise or issue the claim at all. That would prevent not only access to interim relief, but to judicial review altogether. It would mean that it would be impossible even for an immigrant who had been removed from the UK to challenge that removal at all (for example from outside the country), if he failed to act within the 72 hour period. If that is the intended effect it is exceptionally draconian, and in ALBA’s view cannot possibly be lawful, for all of the reasons given in relation to restrictions on access to interim relief. Further, all of the above is greatly exacerbated by the provision that the judge’s decision on this issue, on the papers, will be final, with no opportunity for appeal or renewal.

24. Issue (iii): The interaction between paras 18.6 - 8 A further difficulty, at least with the existing draft, concerns the interaction between paras 18.6 – 8. These paragraphs appear to contain two separate tests which must be applied where the applicant is unable to comply with para 18.4. He must on the one hand show “exceptional circumstances” justifying that failure to obtain a CO reference number, and on the other show “good reason” for failure to comply to be entitled to interim relief. It is unclear why there are two separate tests here. It is unclear whether they are intended to interact, and whether the good reason test in fact requires the applicant to show exceptional circumstances, which on its face appears to be a higher test. If para 18.7 is indeed otiose for the reason given at para 22, then the higher test in this paragraph is in a sense explicable, or at least not objectionable. If on the other hand the effect of para 18.7 is to act as a bar to bringing a claim, then it is senseless that there should be a higher test in respect of para 18.7 than in 18.8. Finally, it is unclear how the limitation on appeal or renewal in para 18.7 impacts upon a refusal of interim relief under para 18.8.

(2) Other matters

25. ALBA has a number of discrete concerns about particular provisions of the proposed changes, in the event that there is to be a part of the Practice Direction concerned solely with interim relief in removal cases. 

26. Para 18.1 This paragraph should be amended as follows, in order that time should only run once the factual summary referred to in para 3 of the IND Policy has been provided: 

a. insert after notice “and accompanying  IND factual summary of the case”

b. insert after review “of the decision to remove”.

27. ALBA would also observe that the paragraph 11 of the IND Policy means that it does not apply to a number of discrete types of case, such as port cases. As currently drafted the Practice Direction contains no such limitation, and applies to all cases where written notice is given of the decision to remove. ALBA considers that the Practice Direction, if it is to be made, should be limited in its scope to cases covered by the policy which it is intended to reflect. 

28. Para 18.4(1)(b) ALBA suggests the substitution of “summary” for “detailed” grounds. To require a full statement of grounds within such a short time frame would impose an intolerable burden on practitioners and severely restrict their ability, and willingness, to act in meritorious cases, thereby further restricting access to the courts. Furthermore, in practice it is often impossible to obtain all relevant background as would be required to be set out in full Grounds, even though there may be a clearly arguable case establishing illegality. 
29. Para 18.6  Add. “Exceptional circumstances include but are not restricted to the inability of the Claimant to obtain a document material to his claim, or or obtain appropriate legal assistance within the period stated”. Comment:  There must be clarity that these two obstacles to effective access to the court suffice to ensure the claimant remains protected.
30.  Para 18.7 ALBA is particularly concerned about the finality of the judge’s decision on the papers, given the already draconian nature of these provisions.
31. Para 18.8 ALBA suggests the substitution of the following para 18.8: 
18.8. Where the claimant seeks an interim injunction to defer removal without having complied with  18.4, the court  will:

a. refuse the application where it is satisfied that the claim for an injunction is clearly without merit; and
b. in any other case, give such further directions to ensure that  sufficient grounds are placed  before it promptly and removal is deferred pending further consideration
32. ALBA has no objections to paragraphs 18.9 – 10. 
� As associate members. 


� ALBA does however see a case for incorporating the contents of the existing Practice Statement into the body of the Practice Direction to CPR Part 54. There does not appear to be any particular justification for a separate practice statement divorced from the Practice Direction which contains the major part of the procedural guidance issued by the Administrative Court. 


� Oral argument is “perhaps the most powerful force there is, in our legal process, to promote a change of mind by a judge” (Laws LJ at [38], and “a fundamental part of our system of justice” (Keene LJ at [47])
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