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The Judicial Interpretation of Policies Promulgated by the Executive
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The Issue

1. The question at issue is who interprets the meaning of a disputed statement of policy: the Courts examining the natural meaning of the language used or the decision maker subject only to the constraints of Wednesbury reasonableness.

2. The apparently opposing contentions are illustrated by the following quotations from two recent planning cases.

3. In  R (on the application of Springhall) v Richmond on Thames [2006]  EWCA Civ 29 Auld LJ said at [7].

“There may be more than one acceptable interpretation in planning terms of a policy indicated by  the plan, and more than one correct application of it when set against the other considerations. A planning decision maker's approach to policy will only be interfered with by the court if it goes beyond the range of reasonable meanings that can be given to the language used.”

4. Auld LJ cited from R v Derbyshire County Council, ex parte Woods [1997] JPL 958, CA, per Brooke LJ who said  at 967-968: 

"If there is a dispute about the meaning of the words included in a policy document which a planning authority is bound to take into account, it is of course for the court to determine as a matter of law what the words are capable of meaning.  If the decision maker attaches a meaning to the words they are not properly capable of bearing, then it will have made an error of law, and it will have failed properly to understand the policy (see Horsham D.C. v. Secretary of State for the Environment [1993] 1 P.L.R. 81, per Nolan LJ. at 88).  If there is room for dispute about the breadth of the meaning the words may properly bear, then there may in particular cases be material considerations of law which will deprive a word of one of its possible shades of meaning in that case as a matter of law."

5.  This looks closer to an objective test  based on the language than an “acceptable range of meanings” approach.  The second quotation is from  First Secretary of State v Sainsbury’s Supermarkets  Ltd [2005] EWCA Civ 520 where Sedley LJ ,  acknowledging Brooke LJ’s judgment,  stated

“Thirdly the interpretation of policy is not a matter for the Secretary of State. What a policy means it says. Except in the occasional case where a policy has been ambiguously or un-clearly expressed so that its maker has to amplify rather than interpret it, ministers are not entitled to thwart legitimate expectation by putting a strained or unconventional meaning on it. But what Ministers do have the power and the obligation to do ..is to apply their policy  from case to case, keeping in balance the countervailing principles a) that a policy is not a rule but a guide and b) that like cases ought to be treated alike”.

6. This quotation reveals more clues to a principled resolution of these issues than the first. Whatever the policy says, it may not bind the decision maker. The formality of the policy, its aspirations to comprehensiveness, the nature of  the wording of the policy, whether it is expressed to be subject to qualifications and the subject matter to which it relates may all have impact on whether supplementary exposition is permissible or any decision apparently inconsistent with it is lawful. Deciding what a policy means is thus not conclusive of the issue, unlike cases of construction of a statute, a contract or a testamentary disposition. There may be indeed be more than one correct application of a disputed policy document, but it must be doubted whether there can be more than one interpretation of the plain words of a policy.

7. The basic proposition under consideration, is who should interpret policy, assuming it is sufficiently clear to be capable of interpretation. The usual  scenario where the issue arises is a case where:-

a. The Minister is afforded a broad discretion and promulgates a public statement as to how that discretion will be exercised;

b.  A claimant seeks the exercise of discretion in accordance with the policy only to be told that the case presented does not fit the policy because of some additional feature known to the Minister but not made clear on the face of the policy. 
Does the Court defer to the Minister’s own interpretation of his policy on the basis that since he promoted it, he ought to known what it means? Or should  the Court interpret for itself the plain meaning of the policy and then decides whether the exception relied on by the Minister justifies the apparent departure from the policy.
8. This paper argues in support of Sedley LJ’s approach that words have a natural meaning, and that whenever there is a legal dispute as to what words mean, that dispute is resolved by the courts interpreting the meaning of the words. In doing so, the courts aim for the correct meaning of the words whether in a statute, contract or statement of policy and not merely a permissible meaning, although different rules are used to find the meaning in different classes of public document, and in the construction of policy statements courts may only chose to castigate a meaning as incorrect or not open to the minister to adopt if it conflicts with the plain or natural meaning. Statements of policy do generate legal issues for resolution by the court, and in such a case as Lord Atkin famously informed us in Liversidge, the prerogative of Humpty Dumpty has been replaced by the principle of the rule of law. 
Legitimate expectation and the interpretation of policy

9. Lord Justice Sedley’s quotation at paragraph 5 reveals the important link between the doctrine of legitimate expectation and the interpretation of policy. If policies can give rise to legitimate expectations then the decision maker cannot reinvent and change the meaning of the words in their application, save on the two stage process identified above.  What the claimant legitimately expects is that the policy as pronounced will normally be applied, and not what the Minister thinks the policy means or even intended to mean.

10. Sedley LJ has been consistent in identifying this link and the source of the Court’s authority. In a seminal judgment as Sedley J (as he then was) in Hamble (Offshore) Fisheries [1995] 2 All ER 714 set out a comprehensive account of  how questions of departure from policy involved the court in doing something more than asking whether the decision taker had acted irrationally, or perversely. He made the link between legitimate expectation and the court’s enhanced jurisdiction. In such a context it is necessary for the Court to interpret the plain meaning of a policy relied on.A similar link was made in his decision in Urmaza [1996] COD 11th July 1996 (unreported but available on casetrack). This was a case where the claimant contended that the Minister had misapplied his own policy. The Court concluded that the Minister was wrong to conclude that the claimant was outwith the scope of a policy enabling irregular migrants to be granted leave to remain. In dealing with the justiciability of a dispute as to the meaning of the policy Sedley J noted  the important judgment of  Diplock J in Lain [1967] 2 QB where the court concluded that the language of an ex gratia scheme for criminal compensation was reviewable under the prerogative. It was not long before a dispute as to the meaning of the CICB scheme was before the Court of Appeal in Scofield [1971] 1 WLR 926  who by a majority rejected a Wednesbury approach to interpretation of the policy in issue, and Parker CJ said despite the expertise of the Board  that it was for the court to construe what the plain words were. Sedley J concluded:
“There is a coherent line of authority, therefore, to the broad effect that a policy means what it says, and that its meaning can ordinarily be established by the court and the decision-maker be held to it. It will accordingly be subject to the applicable principles of public law: …that regard must be had to the policy as a material factor; in other cases that discretion must not be exercised arbitrarily or partially (which is why policies are needed); in other cases that policy must not be applied with such rigidity as to exclude consideration of special cases (in other words, so as to forfeit all discretion); and in yet other cases, that effect is to be given to legitimate expectations which policy or practice have generated”
11. In Hargreaves [1997] 1 WLR 906, Hirst LJ was notoriously critical of the approach in Hamble Fisheries where he pronounced a doctrine of substantive legitimate expectation heresy. Hirst LJ’s criticisms can now in turn be seen to be unfounded and erroneous following the decision of the Court of Appeal in Coughlan. The same judge was equally critical of Urmaza in the case of Gangadeen [1998] I FLR 762 a pre HRA case about the application  of  the Minister’s policy on family life as a sufficient basis to withdraw enforcement action.  
12. In Gangadeen  Hirst LJ preferred the formulation of  Auld J (as he then was) in a case on the deportation policy called Ozminos stating in effect that since the Minister  had a broad discretion whether to promulgate policy and what it should consist of, he was similarly  free to interpret his own policy subject to Wednesbury reasonableness.  With respect the conclusion does not follow from the premise. Further, once the interpretation of policy by the court is linked to the claimant’s legal expectation of treatment compatible with the objective wording of the policy, institutional deference to the decision maker as th meaning of the words is not sustainable.
13. In fact, in Gangadeen the clear language of the policy did not in fact assist the claimant on the facts, comments on the court’s role in interpreting policy were strictly obiter. In Ozminos  a policy about unmarried couples was held to exclude a  sexual relationship between uncle and niece that could never have resulted in marriage. Neither of these cases therefore called for a review of the doctrine of legitimate expectation in the field of policy or the court’s jurisdiction to construe disputed policy; both cases would now fall within the doctrine of proportionality as applied in Article 8 cases.  It was the application of the policy rather than its meaning that was in issue.
14. The judgment of Hirst LJ in Gangadeen reveals the origins of the Wednesbury approach to interpretation of policy, at least in the immigration field. It is undoubtedly the case in both domestic and international law,  Ministers enjoy a wide discretion as to who to admit and who to remove.  Perhaps his Lordship could have gone back to  1969 and the case of  Schmidt [1969] 2 WLR  337 where  Widgery LCJ said of  the admission of aliens, that the Minister can refuse admission  for  any reason good or bad  or for no reason at all.  He said:-
“Accordingly, when an alien approaching this country is refused leave to land, he has no right capable of being infringed in such a way as to enable him to come to this court for the purpose of assistance, and, since he has no kind of right or interest capable of being infringed or affected, the considerations urged by Mr. Hogg could not affect such a case at all. In such a situation the alien's desire to land can be rejected for good reason or bad, for sensible reason or fanciful or for no reason at all. In my judgment if a reason is given, that reason is wholly irrelevant to the right of the complainant, for the reason that I have given, that he has no such right for which he can claim protection”.

15.  However the legal terra nulla of the un-reviewable discretion is not recognised in immigration law or any other branch of public law  today, even where national security is concerned. The canvas may once have been blank and devoid of criteria against which the judgment can be measured but no more.  Just as the breadth of discretion has to be exercised comaptibly with human rights norms, so it has to be exercised in accordance with other legal norms, one of which is the legitimate expectation generated by polices.
16. If   the decision in Gangadeen had really turned on a legitimate expectation generated by the interpretation of policies, Hirst LJ  would have had to grapple with the case of Asif Khan [1984] 1 WLR 1347 where an applicant for entry clearance for a child to be adopted complained that he was not treated in accordance with the criteria set out in the policy.  It would have been difficult to state that the Minister’s reasons for refusing the entry clearance application were irrational or not reasonably open to him but they had been canvassed in the comprehensive policy document on which the claimant relied in making the application. Parker LJ said this at 1347B-E: 
"I have no doubt that the Home Office letter afforded the applicant a reasonable expectation that the procedures it set out, which were just as certain in their terms as the question and answer in Mr Ng's case, would be followed…  The Secretary of State is, of course, at liberty to change the policy but in my view, vis-à-vis the recipient of such a letter, a new policy can only be implemented after such recipient has been given a full and serious consideration whether there is some overriding public interest which justifies a departure from the procedures stated in the letter."
17. This paragraph prophetically encapsulates much of the learning that is to follow. First, the Court analyses the plain words of the policy for itself and concludes that the Minister has not acted consistently with them. It described his decision as a new policy.  Secondly, it states that only some over–riding public interest can overcome the expectation generated by the policy. In the absence of some over-riding interest therefore the expectation generated would be a substantive one. Thirdly, if the over riding interest exists and is relied on, it must be communicated before a final decision is made so the disappointed applicant can make representations on it.  This ordered sequence is entirely consistent with the quotation in Sainsbury above at paragraph 5. 
18. To simply say that because the Minister is the author of the policy in a field where he enjoys a wide discretion, is to conflate the distinct stages in the principled approach to these problems. It erodes the principle of legality. The breadth of discretion is constrained by the formulation of plain words that indicate how it will be used. It may be (as  Scofield, Urmaza, and  Khan all indicate) that the words need to be plain to found an expectation.  If they are obscure, the person relying on them may need to make further reasonable inquiry. It may be the policy urges departmental jargon, where further explanation may be both necessary and legitimate. 

19.  If the words are plain an application of  the Wednesbury doctrine as a sufficient instrument of supervisory analysis, is inadequate and unnecessary. The Court risks divesting itself of any objective standard by which it will adjudicate whether the decision is reasonably open to the decision maker.  Valuable as Wednesbury was as an antidote to the offensive nonsense of Roberts v Hopwood where the House of Lords decided that the proposition should a local authority should pay men and women was an abuse of power, the test of  “so unreasonable as not to be reasonably open to the decision maker” is arbitrary tautology in a public law environment now inhabited by principles derived from the self-activity of the executive whether in formulating policies  which they should then adhere to or ratifying international instruments that they mean to abide by.
20. Pronouncements that Wednesbury is dead have famously proved premature: see the case of ABCIFER v Secretary of State for Defence. In the present context, it may be that a judge can back both horses in this particular race by concluding that it is unreasonable for the decision maker to interpret his policy other in accordance with the plain words whatever he or she had hoped to say when first promulgating the policy. But this approach involves the Court first asking what the plain words are, and then considering why the decision maker did not adopt them, so this is really only a fig leaf of deference to Wednesbury reasonableness that was not designed to be a test for construction of language. It is an unnecessary and undesirable complication in diminishing the importance of adherence to the plain words of the policy.
The case of Nadarajah
21. The issues discussed in preceding paragraphs  have recently been revisited and clarified in the immigration law context, where so many of the legitimate expectation cases arise. 

22. The case of  Nadarajah [2005] EWCA Civ 1363  November 2005 is an important analysis of all the case law on this topic and demonstrates  how the courts should react to challenges based on policy pronouncements in the future.This should be Nadarajah Number 3 as the single first instance judgment of Stanley Burnton J led unusually to three separate trips to the Court of Appeal on distinct issues.

23. Stanley Burnton J concluded on the 2nd  December 2002  (unreported save in casetrack) that the Claimant had not been treated in accordance with policy with respect to his request to have his asylum claim determined substantively in this country rather than being sent back to Germany because his wife was an asylum seeker here. 
24. The first limb of the decision making process was to decide whether the Minister had properly applied his own policy  that referred to spouses as asylum seekers without indicating any date on which they ceased to be so treated. At the relevant time the Minister applied the policy by treating spouses who had been refused asylum by the executive as no longer being asylum seeker, although for other purposes they were pending the resolution of any appeal. 
25.  The learned judge interpreted the policy and concluded that on the plain words there was no such proviso, and the Minister had accordingly wrongly excluded the claimant from the benefit of the policy. The judge recognised that although Sedley J’s decision in Urmaza had been noted and approved  in Craig Administrative law (4th edition),  it could hardly be said to be consistent with  the comments of Hirst LJ in Gangadeen. The learned judge thus applied in effect both tests and concluded:

“15. In my judgment the Home Secretary's interpretation of the expression "asylum seeker" was, in the absence of a special definition, not one that was reasonably open to him. As stated above, the ordinary meaning of these words includes someone who is pursuing a claim to asylum by exercising his or her rights of appeal….. and I think that that is the general perception. The Home Secretary's interpretation involved a qualification of the meaning of "asylum seeker" which would have to be express. His interpretation is unconnected with the rationale of the policy. His meaning was neither the ordinary meaning nor a reasonable meaning of the words.”
26.  This aspect of the decision was not subject to an appeal and so the Court of Appeal  was not called on to construe the right test for interpreting policy.  If it had been, reference to the ordinary meaning of the words is the application of the principled approach favoured by consistent authority apparently unnoticed in Gangadeen  and that case is now unstable as authority founded on a mistaken apprehension as to the link between  the task of construction and the doctrine of legitimate expectation.

27. By the time the case had reached the court, the Minister had amended the policy to include the proviso on which he relied, produced evidence that he had always applied the policy in this way, and it was common ground that the claimant had not known about or relied on the policy as originally formulated. This was not a case of legitimate expectation by reliance on the plain language of the policy, and in so far as the twin public law principle of consistency and fairness was concerned it appears that the Minister had been consistent in his error. 

28. The judge refused to remit the case for reconsideration as it was apparent that if the new policy applied he would be excluded. The claimant appealed to the Court of Appeal. The Minister accepted that he had wrongly applied his own policy and so there was no cross appeal on the question of whether the judge was entitled to do what he did.
29. The judgment of Laws LJ takes the form of an erudite recital of the development of the doctrine of legitimate expectation and the rehabilitation of Hamble Fisheries in Ex p. Coughlan [2001] QB 213 and ex p. Begbie [2000] 1 WLR 1115. It recognises that as Professor Craig had argued, legitimate expectation does not depend on subjective knowledge by the claimant of the policy in question, and can embrace a claim where the expectation is that the application will be considered lawfully in accordance with whatever policies or practices applied to the case in hand at the time.  Subjective reliance on the policy is however, a highly material consideration to whether the expectation can be over-ridden by a change in policy or other consideration in the public interest. On the facts, the judge was entitled to act as he did and the decision maker had been acting consistently in his restricted interpretation of the old policy. There was no abuse of power by the Secretary of State.
47. But this cannot be regarded as a universal rule.  If the legal requirement of fairness, or legitimate expectation, dictates a different result, then a different result will be had.  The appeal in Nadarajah requires the court to revisit the character of the legitimate expectation principle.
30. Having revisited the case law he concluded at:-
“68. The search for principle surely starts with the theme that is current through the legitimate expectation cases.  It may be expressed thus.  Where a public authority has issued a promise or adopted a practice which represents how it proposes to act in a given area, the law will require the promise or practice to be honoured unless there is good reason not to do so.  What is the principle behind this proposition?  It is not far to seek.  It is said to be grounded in fairness, and no doubt in general terms that is so.  I would prefer to express it rather more broadly as a requirement of good administration, by which public bodies ought to deal straightforwardly and consistently with the public.  In my judgment this is a legal standard which, although not found in terms in the European Convention on Human Rights, takes its place alongside such rights as fair trial, and no punishment without law.  That being so there is every reason to articulate the limits of this requirement – to describe what may count as good reason to depart from it – as we have come to articulate the limits of other constitutional principles overtly found in the European Convention.  Accordingly a public body's promise or practice as to future conduct may only be denied, and thus the standard I have expressed may only be departed from, in circumstances where to do so is the public body's legal duty, or is otherwise, to use a now familiar vocabulary, a proportionate response (of which the court is the judge, or the last judge) having regard to a legitimate aim pursued by the public body in the public interest.  The principle that good administration requires public authorities to be held to their promises would be undermined if the law did not insist that any failure or refusal to comply is objectively justified as a proportionate measure in the circumstances.”
31. The judgment then noted  that there was hard separation of the categories in Coughlan  and no distinction between substantive and procedural expectations:

69. This approach makes no distinction between procedural and substantive expectations.  Nor  should it.  The dichotomy between procedure and substance has nothing to say about the reach of the duty of good administration.  Of course there will be cases where the public body in question justifiably concludes that its statutory duty (it will be statutory in nearly every case) requires it to override an expectation of substantive benefit which it has itself generated.  So also there will be cases where a procedural benefit may justifiably be overridden.  The difference between the two is not a difference of principle.  Statutory duty may perhaps more often dictate the frustration of a substantive expectation.  Otherwise the question in either case will be whether denial of the expectation is in the circumstances proportionate to a legitimate aim pursued.  Proportionality will be judged, as it is generally to be judged, by the respective force of the competing interests arising in the case.  Thus where the representation relied on amounts to an unambiguous promise; where there is detrimental reliance; where the promise is made to an individual or specific group; these are instances where denial of the expectation is likely to be harder to justify as a proportionate measure”. 
32.  These passages underline that in the appropriate case the Court must first determine whether there has indeed  been an indication of how discretion will be exercised and  second whether in a particular case there is justification to depart from it. One factor in this second limb is whether there has been reliance on the plain meaning of the words of the policy. In both tasks the court must be considering the objective meaning of the words used as Stanley Burnton J did, rather than the subjective meaning attached to the policy by the Minister or whether his interpretation was within the bounds of reasonable possibility.
33. The CA’s conclusion in Nadarajah therefore suggests that the answer to the paradigm scenario of a case like Asif Khan or Urmaza is that where a claimant has taken the policy expressed at face value and has relied on it , then  the Court will examine whether the objective wording is such that he was entitled to and if so will hold the  decision maker to it and  require the historic policy to be applied as  long as the original policy itself was lawful and not a clog on statutory discretion  and  there was no compelling public interest imperative that the court considers would justify a departure from the expectation generated. Where there has been no reliance on  the policy, it  may be easier to justify a departure from it, if there has been consistency, and no abuse of power.
34. Richard Clayton has questioned in Judicial Review whether  in the absence of reliance a  case can be said to be classified as a case of legitimate expectation at all. Until Professor Craig’s exposition, a cautious advocate may have formulated the case for challenging a departure from unpublished and unknown policy as an aspect of fairness, though where the secret policy has been consistently though erroneously applied it is difficult to see why consistency and fairness favours a challenge. 
35. However the classification is appropriate if  the legitimate expectation is refined as an expectation that in considering any claim under the Immigration Acts  or similar legislative scheme, the department will take into account and act consistently with the plain meaning of any applicable policy whether published or not or known to the applicant or not. Reliance then can be seen as relevant to justification for departure from the expectation rather than a pre-condition for coming within it. 
Other immigration cases

36. The importance of  the consistent application of the plain words  of a policy as an aspect of legality is underlined by two other cases in the immigration sphere.

37. In Rashid  [2005]  EWCA Civ 744 an Iraqi  Kurdish asylum claim had been rejected. The application for leave to enter was refused  without reference to a practice then applied by the SSHD at the time of which both the claimant and the particular decision maker were unaware. The policy or practice led to the grant of indefinite leave to remain of the Kurdish asylum seeker came from the south of the country.  It was unknown until it was  disclosed in a separate case. The claimants then sought the application of the policy to them, but by then circumstances in Iraq had changed  and the policy had changed with it.  The Court of Appeal concluded that the Secretary of State was bound to apply the policy to the claimant in the interests of open government and consistency and fairness. It would be conspicuously unfair not to give those who were entitled to it the benefit of it. No good reason for not doing so had been advanced.  Of course, there could have been no reliance on the policy. Pill LJ  giving the leading judgment said at [34]:-
“this is not the typical case of legitimate expectation which usually arises in the circumstances he has described. It is, as the judge recognised, and Mr Rabinder Singh rightly submits, a claim of unfairness amounting to an abuse of power, of which legitimate expectation is only one application.  The abuse is based on an expectation that a general policy for dealing with asylum applications will be applied and will be applied uniformly.  Serious errors of administration have resulted in conspicuous unfairness to the claimant.”
 

38. In  Nadarajah No 2 [2003] EWCA Civ 1768 [2004] INLR 139  the Court of Appeal had upheld Stanley Burnton in concluding that a failure to properly apply the applicable policy on detention of asylum seekers rendered the decision to detain unlawful. The convolutions of  the applicable policy  are disclosed in the judgement itself. The Minister’s policy was only to detain when removal was imminent. Removal was not imminent if the decision to remove was itself the subject of a viable judicial review.  The question was whether removal was imminent and detention lawful pending an intimation of a judicial review that would  have lead to automatic stay on removal for a short period of time. 
39.  At paragraph 68 of its judgment the CA held that the published policy made no reference to the proviso now relied on by the SSHD and that in the case of interferences with the liberty of the subject publication of the policy was necessary to afford it legality.
“Those acting for N could reasonably expect having regard to those aspects of the secretary of state’s policies that had been made public, that N would not be detained on the ground that his removal was not imminent. The only basis on which the Immigration service could treat his removal as not imminent was by applying that aspect of the secretary of state’s policy that had not been made public, namely that no regard would be paid to an intimation that judicial review proceedings would be instituted. The Secretary of State cannot rely on this aspect of his policy as rendering lawful that which was on the face of it at odds with his policy as made public”.  
40.  Following this case, in D v Home Office [2006] I WLR 1003 the CA concluded that a failure to apply a policy on who should be detained pending determination of their asylum claims amounted to an error of law that vitiated the decision to detain and enabled the claimant to sue the Home Office for false imprisonment.
41. We have a long way since Schmidt. If the SSHD does not publicise his policies, he is liable to have decisions revisited and quashed for following to take account of the relevant practice at the time. If he publishes part of a policy he is likely to be bound by the published policy unless there is compelling over-riding justification to the contrary or there was no reliance on the published part. The SSHD cannot justify a decision to detain at odds with a published policy by reference to rational but unpublished secret policies.
42. Again the sub-text of the decision is that the identification of the plain meaning of the words is for the courts and not the decision maker.

Conclusions

43. The link to legitimate expectation underlines that the plain wording of the published policy should be at odds with the decision maker’s apparent or published policy. The undisclosed proviso will not do. If the decision taker wants to retain a broad discretion the policy must itself provide for it.

44. It can be said that in cases of real difficulty as the meaning of the policy, different principles should apply. The person affected by it cannot complain if the true meaning of the policy turns out to be different to what he hoped if not expected would be the case. 

45. It must be the case that techniques for finding the meaning of a policy are distinct from finding the meaning of a statute particularly a penal one. Greater attention is given to the purpose of the policy and its overall context, but the rejection of the “tabulated austerity” approach has long been a  cannon of construction of certain kind of statutes and there is nothing new or inherently deferential in such an approach. 

46. What counts is that when the decision maker expresses his intention and purposes in words, the words used take on a life of their own and generate legal issues that may not have been in play without them. Once there is such an issue in play, it is the court to decide on the meaning of the words, using such techniques of close or distant scrutiny as the subject matter and context requires. 

47. Language is the means by which the executive governs and regulates the relationship with the citizen or others subject to its jurisdiction. The courts cannot cede the commanding heights of the vocabulary to the executive. 
  .
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