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INTRODUCTION
1) The issue that I wish to address today may seem a rather unlikely one to some of you, namely whether national courts can ever be sued for damages for failure to apply the law correctly. This is the question that was before the ECJ in Case C-224/01 Köbler.

THE POSITION IN DOMESTIC LAW
2) The general position in English law is that:

a) Persons exercising judicial functions in a court are not liable in damages for anything done or said by them in their judicial capacity. They owe neither a contractual duty nor a tortious duty of care to litigants in their courts.

b) Section 2(5) of the Crown Proceedings Act 1947 provides that no action can be brought against the Crown in respect of acts or omissions of persons discharging responsibilities of a judicial nature, or in connection with the execution of judicial process.

3) The exclusion of civil liability for judicial acts is based on the desire to protect the independence of the judiciary. As long ago as 1827, Lord Tenderden CJ explained the position as follows:

“This freedom from action and question at the suit of an individual is given by the law to the judges, not so much for their own sake as for the sake of the public, and for the advancement of justice, that being free from actions, they may be free in thought and independent in judgment, as all who administer justice ought to be.”

4)  Similarly, Halsbury’s Laws of England states:

“The object of judicial privilege is not to protect malicious or corrupt judges, but to protect the public from the danger to which the administration of justice would be exposed if the persons concerned therein were subject to inquiry as to malice, or to litigation with those whom their decisions might offend. It is necessary that such persons should be permitted to administer the law not only independently and freely and without favour, but also with fear.”

5) Although the general position is one of exclusion of liability for judicial acts, there are exceptions:

a) Judges of certain inferior courts (e.g. magistrates) may be the subject of damages claims where they act without or in excess of their jurisdiction.
 

b) Damages may be awarded pursuant to s.8 of the Human Rights Act 1998 where this is necessary to afford just satisfaction (subject to s.9 of the same Act).
STATE LIABILITY AS A GENERAL PRINCIPLE
6) The first time that State liability was recognised as a principle of Community law was in Joined Cases C-6/90 and C-9/90 Francovich and Bonifaci v Italy.
 In that case, the claimants claimed damages against the State in respect of its failure to implement a directive that provided for specific guarantees of payment of unpaid wage claims in the event of the insolvency of an employer. As Italy had failed to implement the directive, the claimants lost out on these guaranteed payments when their employer became bankrupt. They sued the Italian State for damages in respect of this loss.

7) The ECJ held that a Member State was liable to make good the loss and damage caused to individuals as a result of breaches of Community law for which it was responsible. The existence of State liability was said to flow from the following principles:

a) Community law creates rights for individuals;

b) National courts must ensure the provisions of Community law take full effect and must protect the rights which they confer on individuals; and
c) The full effectiveness of Community law would be impaired and the protection of the rights which it grants would be weakened if individuals were unable to obtain redress when their rights were infringed by a breach of Community law for which a Member State can be held responsible.

8) In other words, the principle of effective protection required recognition of the principle of State liability.
9) Writing in 1993, Josephine Steiner, a leading academic stated:
“In view of the need to protect the independence of the judiciary, and to foster a spirit of co-operation in national judges in matters concerning Community law the possibility of State liability under Francovich in respect of judicial failure is surely unthinkable.”
 

10) This view would have been shared by many.

11) In Joined Cases C-46/93 and C-48/93 Brasserie du Pêcheur and Factortame,
 the ECJ held that State liability arises when three conditions are met:
a) the rule of law infringed must be intended to create rights for individuals;

b) the breach must be sufficiently serious; and

c)  there must be a direct causal link between the breach of the obligation resting on the State and the damage sustained by injured parties.

12) In response to the submission that it was inappropriate for the ECJ to apply the principle of State liability to an act of the legislature, the ECJ stated:
“As the Advocate General points out in paragraph 38 of his Opinion, in international law  a State whose liability for breach of an international commitment is in issue will be viewed as a single entity, irrespective of whether the breach which gave rise to damage is attributable to the legislature, the judiciary or the executive.  This must apply a fortiori in the Community legal order since all State authorities, including the legislature , are bound in performing their tasks  to comply with the rules laid down by Community law directly governing the situation of individuals.” (Emphasis added.)
13) The reference, albeit obiter, to liability for acts of the judiciary sowed the seeds for what was to follow.
CASE C-224/01 KÖBLER

14) The principle of State liability for judicial acts was definitively recognised by the ECJ in Case C-224/01 Köbler.

(a) The facts
15) The facts of the case were as follows. Austrian law provided for a special length-of-service increment to be taken into account in the calculation of retirement pensions in respect of university professors who had completed 15 years service in that capacity in Austrian universities. Mr Köbler had not completed 15 years service in Austrian universities. However, he applied for the special length-of-service increment arguing that he had completed the requisite length of service if the duration of his services in universities in other Member States were taken into account. His claim was rejected. He commenced legal proceedings arguing that the Austrian law was contrary to Article 48 of the EC Treaty (now Article 39EC), which guarantees the free movement of workers.

16) When Mr Köbler’s claim came before the Supreme Administrative Court on appeal, it decided to refer the question to the ECJ. In its order for reference, the Supreme Administrative Court stated that the special length-of-service increment was not a loyalty bonus.

17) The ECJ subsequently wrote to the Supreme Administrative Court asking whether it wished to maintain its request for a preliminary ruling in light of a judgment that the ECJ had adopted in another case raising similar issues.

18) The Supreme Administrative Court decided to withdraw its request for a preliminary ruling and then dismissed Mr Köbler’s appeal on the ground that (contrary to its previous finding) the special length-of-service increment was a loyalty bonus (and therefore constituted an objectively justified restriction on free movement).
19) Mr Köbler then brought an action for damages against the Austrian State on the basis that the Supreme Administrative Court’s judgment infringed Community law. The action was commenced before the Regional Civil Court in Vienna.

20) The Regional Civil Court referred several questions to the ECJ, including the question whether the State liability principle applied to supreme court decisions.

(b) The arguments
21) A number of Member States intervened in the proceedings before the ECJ, including the United Kingdom. The Member States, to varying degrees, were hostile to the application of State liability in respect of supreme court judgments. A number of arguments were put forward against such an application including the following.
a) It was submitted that the principle of effective protection is not absolute. Community law does not require the “correct” result to be reached in every case. For example,

i) Community law recognises and accepts the application of limitation periods both under national and Community law (e.g. the 2 month period for proceedings under Article 230 EC).

ii) Community law itself applies restrictive standing rules to judicial review of Community acts under Article 230 EC. Judicial review may only be sought by persons who are directly and individually concerned by a Community act, and these conditions are notoriously difficult to fulfil.

b) It was submitted that allowing damages claims in respect of supreme court decisions would undermine the principles of legal certainty and res judicata. Community law does not require that a litigant should have unlimited access to different courts until he achieves the desired result.

c) It was said that State liability for judicial acts would threaten the judicial authority and reputation of judges. Regardless of how high the standard of liability was set, allegations that a judge committed an actionable error would be made and have to be defended. In certain cases, judges might have to be given the opportunity to defend their actions.
d) Any claim for damages against a supreme court would presumably have to be brought before a different, and by definition inferior court. The difficulties for the national legal order of asking a first instance court to sit in judgment on a court of last instance are obvious. It is also questionable whether such an arrangement would provide the appearance of impartiality required by Article 6 of the ECHR.

e) It was suggested that imposition of State liability for judicial acts would be likely to lead to the ECJ being called upon to decide whether a national supreme court had acted manifestly wrongly. Lower level national courts may be uncomfortable or unwilling to find that superior national courts have acted manifestly wrongly. They might therefore look to the ECJ to make the final judgment. This could place the ECJ in conflict with a national supreme court in a way never envisaged by the Treaty. The Treaty establishes a co-operation procedure between national courts and the ECJ founded on the preliminary ruling procedure. The Treaty does not provide for a system of appeals to the ECJ against national court decisions.

f) In Joined Cases C-46 & 48/93 Brasserie du Pêcheur and Factortame,
 the ECJ emphasised that

“the protection of the rights which individuals derive from Community law cannot vary depending on whether a national authority or a Community authority is responsible for the damage”.

It must therefore follow that, as a matter of principle, both the ECJ and the CFI should be liable in damages for errors. The issue is not whether the ECJ is likely to commit an error that gives rise to civil liability on its part, but rather whether the principle of effective protection and the right of access to a court requires that it should be possible for a claimant to bring such an action. If such an action were brought against the ECJ, the only available court to hear it would appear to be the CFI. The constitutional problems of having the CFI sit in judgment over the ECJ are as acute at the Community level as they are at the national level in terms of the relationship between lower and supreme courts.
(c) The judgment
Application of the principle of State liability 

22) The choice facing the ECJ was essentially this. Should it follow a purists’ approach and apply the principle of effective protection in an unadulterated way, or should it adopt a more policy driven approach which recognised the special constitutional status of the judicature? 

23) The ECJ essentially followed the purists approach. It held that:
“33. In the light of the essential role played by the judiciary in the protection of the rights derived by individuals from Community rules, the full effectiveness of those rules would be called in question and the protection of those rights would be weakened if individuals were precluded from being able, under certain conditions, to obtain reparation when their rights are affected by an infringement of Community law attributable to a decision of a court of a Member State adjudicating at last instance.”

24) In relation to the principle of res judicata,
 the ECJ recognised that it is important that judicial decisions which have become definitive can no longer be called in question. However, it stated that a successful State liability claimant would secure an order for damages but not necessarily a declaration invalidating the status of the judicial decision which was responsible for causing him loss. The principle of State liability requires reparation of loss, not revision of the judicial decision responsible for causing the loss.
25) In terms of legal certainty, this legal reasoning is very unsatisfactory. The ECJ appears to be envisaging that the status of the first substantive judgment by a supreme court would remain intact, even if it had been found to be incorrect by a later judgment. This raises a number of problems including the following:

a) If the original judgment is left to stand, then the successful party to the original case can presumably act upon and enforce that judgment, even where it has subsequently been held to be manifestly incorrect.

b) The doctrine of precedent is thrown into turmoil. If the original substantive supreme court judgment stands, but has been subsequently held to be manifestly incorrect by a lower court, what is a judge supposed to do if the same or a similar issue comes up before him? Is he bound to follow the original substantive supreme court judgment, even although this may give rise to liability in damages? Should he refuse to supply the supreme court judgment on the basis of the subsequent lower court’s judgment? 

26)  In relation to the risk of diminishing the authority of judges, the ECJ held that the existence of a right to damages to compensate for losses caused by an erroneous judicial decision “could also be regarded as enhancing the quality of a legal system and thus in the long run the authority of the judiciary”.
 This assertion appears at best bland, at worst pious. The reality of a successful damages claim against an individual judge or court will be that there is a finding that that court made a manifest error in applying the law. Such a finding is hardly likely to inspire public confidence in the relevant judge or court.
27) In relation to the question of the difficulty of identifying which court should sit in judgment on a supreme court in respect of a claim for damages against the latter, the ECJ effectively ducked the issue, by referring to its general case-law that it is for the internal legal order of each Member State to organise itself so as to ensure that Community rights are protected.
 This misses the point, which is not that it is impossible to identify a lower court that could hear the damages action, but rather that having a lower court perform such a function gives rise to a myriad of questions and problems. The ECJ did not address the issue of whether such an arrangement would provide the appearance of impartiality required by Article 6 of the ECHR.
Conditions governing State liability
28) The ECJ held that the conditions that govern State liability for decisions of last instance courts are the same as the general State liability conditions: the rule of law infringed must be intended to confer rights on individuals, the breach must be sufficiently serious and there must be a direct causal link between the breach and the loss. However, with regard to the seriousness of the breach the ECJ held:

“…regard must be had to the specific nature of the judicial function and to the legitimate requirements of legal certainty…State liability for an infringement of Community law by a decision of a national court adjudicating at last instance can be incurred only in the exceptional case where the court has manifestly infringed the applicable law.”

29) This is where the ECJ sought to meet the objections put forward by the intervening Member States. Its compromise was to say that decisions of national supreme courts may give rise to State liability, but that liability should only actually be found to arise in exceptional cases. Again, this rather misses the point. The fact that damages claims in respect of supreme court decisions will be difficult to win, does not mean that they will not be brought by disgruntled litigants. The mere bringing of such claims will raise many of the problems identified by the intervening Member States, e.g. which court is to hear the claim, what role are the judges who made the decision to play in the process, etc.?
30) Furthermore, the ECJ held that liability should only arise “in the exceptional case where the court has manifestly infringed the applicable law” (emphasis added). The intended meaning of this formulation is difficult to understand, as the existing case-law on State liability (applicable to breaches by bodies other than courts), already establishes that a breach will be sufficiently serious where the Member State has manifestly and gravely disregarded the limits of its powers.
 Is the State to be liable for judicial breaches only where the breach is “more manifest” than for decisions by other State bodies? If the ECJ intended to apply a stricter test to State liability for judicial acts, it should have made that clear. Rehashing the existing phraseology was not very helpful.

31) In deciding whether a judicial breach is sufficiently serious, the ECJ held
 that the national court hearing the claim “must take account of all the factors which characterise the situation put before it” and that, 

“Those factors include, in particular, the degree of clarity and precision of the rule infringed, whether the infringement was intentional, whether the error of law was excusable or inexcusable, the position taken, where applicable, by a Community institution and non-compliance by the court in question with its obligation to make a reference for a preliminary ruling under the third paragraph of Article 234 EC.” 

32) The statement that it is relevant whether the infringement was intentional is a cause for concern, as it requires an assessment of the subjective state of mind of the judge or judges involved. If a claimant alleges that a judge acted pursuant to improper motives, even if such an allegation is baseless it will have to be dealt with. The national court cannot simply say that the intention of the judge is irrelevant. How is this issue to be dealt with? The obvious mechanism in English law is for the judge to give evidence, by way of a witness statement and perhaps orally. The prospect of judges being required to defend their good faith, and being cross-examined thereon, is a highly undesirable prospect for many reasons.
33) On this issue, the ECJ rejected the proposal of Advocate-General Léger. In his Opinion,
 he stated:

“As regards whether the breach of Community law was intentional or involuntary, it must be acknowledged that it would be particularly difficult to adjudicate on whether a subjective element existed, a fortiori where, as is very likely, the judgment in question was collegiate. Furthermore, in my view, it would be delicate to ask a national judge to ascertain whether one of his brethren had acted on the basis of a malicious intention to infringe a rule of law.” 

34) An indication of the type of judicial errors which might give rise to State liability an be found in the Opinion of Advocate-General Léger, as follows:

a) where a supreme court gave a decision contrary to provisions of Community law of which the meaning and scope were clear;

b) where a supreme court gave a decision with was manifestly contrary to the ECJ’s case-law as it stood on the day when the judgment at issue was delivered; and

c) where a supreme court manifestly disregarded its obligation to order a preliminary reference to the ECJ under Article 234 EC, for example, where there was no case-law of the ECJ on the point of law at issue at the time when the national court gave its decision.

Finding on liability
35) The ECJ held that the Austrian Administrative Supreme Court had infringed Community law by not maintaining its request for a preliminary ruling (even although it had been expressly invited by the ECJ to reconsider whether that was necessary) and by reaching the wrong conclusion as to the application of Community law on the facts before it.
 However, the ECJ held that the infringement was not sufficiently manifest to give rise to State liability because the issue raised before the Administrative Supreme Court was not expressly dealt with in Community legislation or in the ECJ’s case-law, and the correct answer was not obvious.

UNRESOLVED ISSUES
36) The judgment in Köbler raises a myriad of unresolved questions and issues, including the following.

37) First, Köbler involved a decision of a supreme court and the ECJ’s ruling is limited to courts of last instance. Could State liability arise in respect of a decision of a court which was not adjudicating at last instance?  The answer to this question is probably “no” for the following reasons

a) Where a national judgment is subject to an appeal, the appeal itself should offer sufficient redress to comply with the principle of effective protection. 

b) The ECJ’s case-law on State liability suggests that a claimant is under a duty to mitigate his loss by availing “himself in time of all the legal remedies available to him”.

38) Second, when dealing with a State liability damages claim against a court of last resort, does the principle of equivalence (that Community rights should not be treated less favourably than national rights) require a Member State to ensure that the normal rights of appeal are available? If so, what happens if the matter comes back before the same court of last resort whose decision is being impugned?
39) Third, can the ECJ be sued in damages? The ECJ itself did not deal with this issue in Köbler. Advocate-General Léger rejected such a possibility by baldly asserting,

“As Community law now stands, the Community cannot be rendered liable on account of a decision of the Court of Justice, since it is the supreme court in the Community legal order.”

40) However, this does not meet the points that the principle of effective protection requires reparation for infringement of Community law and that the same principles of liability must apply to the Community and Member States. Applying the purist approach of Köbler, an action in damages against the ECJ should be admissible.

ENGLISH PROCEEDINGS
41)  To date, I am aware of one State liability claim that has already been brought in the English courts involving a claim for damages against the House of Lords. My information is based on hearsay and my understanding of the case is as follows.

42)  Mr Prokopp was involved in planning litigation which raised the question of whether taking enforcement action required an Environmental Impact Assessment. The Court of Appeal found that it did not. The House of Lords refused permission to appeal and refused to order a preliminary reference to the ECJ. Mr Prokopp then brought judicial review proceedings in the High Court which sought damages in respect of the House of Lords manifest breach of Community law. My understanding is that these particular proceedings have gone away because judicial review was not the appropriate procedure for bringing such a claim.
CONCLUSION 

43) The notion that it is always necessary for the “correct” answer to be reached in Community law cases, whilst theoretically pure, raises potential constitutional, procedural and logistical nightmares. Procedural efficiency and legal certainty are principles whose value should not be brushed aside in pursuit of the “correct” result. The ECJ has recognised as much in other areas, e.g. limitation periods and standing rules. The price to pay for a workable judicial system is that errors may sometimes be made and may sometimes go uncorrected.
44) Only time will tell whether the judgment in Köbler has lifted the lid from Pandora’s box. In the ECJ’s favour, as it expressly recognised in its judgment, the sort of difficulties that I have outlined in this paper have not resulted in State liability in respect of judicial acts being excluded as a possibility in the national legal systems of the Member States. Indeed, such liability has been accepted in one form or another by most of the Member States.
 Furthermore, the case law of the ECtHR shows that reparation may be granted when an infringement of the ECHR stems from a decision of a national court adjudicating at last instance.
 These factors suggest that the imposition of State liability for judicial acts may not be as problematical as might be thought at first blush.
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