Has the Human Rights Act made Judicial Review redundant?

Summary of speech given by Lord Woolf at the ALBA annual lecture on 23rd November 2005.

In 1949, Mr Justice Denning – as he then was – gave the inaugural Hamlyn lecture on the topic “Freedom under the Law”. His conclusion was impressive:

“No one can suppose that the executive will never be guilty of the sins that are common to all of us. You may be sure that they will sometimes do things which they ought not to do; and they will not do things which they ought to do. But if and when wrongs are thereby suffered by any of us what is the remedy? Our procedure for securing our personal freedom is efficient, our procedure for preventing the abuse of power is not. Just as the pick and shovel are no longer suitable for the winning of coal, so also the procedure of mandamus, certiorari, actions on the case are not suitable for the winning of freedom in the new age. They must be replaced by new and up-to-date machinery by declarations, injunctions for negligence… This is not the task for Parliament…The courts must do this. Of all the great tests ahead this is the greatest. Properly exercised the new powers of the executive lead to the welfare state, but abused they lead to a totalitarian state. None such must ever be allowed in this country”.
These words now appear remarkably prophetic. Some 40 years later, when I was chosen to give the  Hamlyn lectures , I took as the title “Protection of the Public: The New Challenge”. I revisited the subject and tracked the remarkable progress over the intervening 40 years.

It was a period of challenge for the judiciary. It was the judiciary’s task to develop the law in the manner suggested by Lord Denning. It was my good fortune to be one of the five nominated judges charged with hearing applications for judicial review. I was also responsible, with Roger Venne (now the Registrar of the Court of Appeal, Cimminal Division), for drafting the new procedure that became Order 53 of the Rules of the Supreme Court. One of the developments in which I played a part was deciding the cases that establish the very relaxed attitude of the Courts to locus standi which is a characteristic of judicial review today. I also helped to develop the distinction between public and private law. The distinction was endorsed by Lord Diplock in O’Reilly v Mackman [1983] 2 AC 237. With the benefit of hindsight it can be the seen that the distinction was enforced forced too rigidly by the courts. In more recent years I was a party to the numerous judgments which were intended to bridge the divide between public and private law. The objective was to ensure that a meritorious claim did not fail simply because it was brought by an inappropriate procedural route while at the same time recognising the importance of the distinction.
A further development over this period was in the use of declarations as a means for laying down guidance for the future. The rationale behind judicial review as a procedure is that it is exercised in the interests of the public at large and not merely the parties to an application. Even where it may, in practice, be impossible to undo the wrong done to an applicant, declarations allow the courts to set  markers as to the standards of administration required to  prevent such wrongs being repeated. 

A characteristic of judicial review in England is the significant discretion vested in the court as to whether to make an order. This is justifiable because of the substantive differences between public and private law. Indeed it is critical because it enables a balance to be struck between the public and private interests involved.

Judicial review has also developed in a manner which avoids too much technicality. That was seen in the Datafin case [R v Panel on Takeovers and Mergers, ex p. Datafin [1987] QB 815], in which judicial review was granted in respect of the City’s Panel on Takeovers and Mergers, a body with no visible legal means of support, statutory or otherwise. The chairman of the panel at that time was Bob Alexander, who passed away recently, and I note that in 1989 he gave an ALBA lecture on the subject of “Judicial Review and City Regulation” in which he strongly endorsed the use of judicial review.

In my Hamlyn lectures, I also referred to further challenges which lay ahead. There are still challenges. One is the availability of damages as compensation instead of other relief. The justification for not giving damages for judicial review is that the proceedings are brought for the benefit of the public as a whole,  good administration, being for the benefit of the public as well as the individual applicant. But if a person suffers loss because, for example, of a planning decision which should not have been made, it is not at all clear why he should not be entitled to compensatory damages.

Another challenge, to which I will come later, is the question of judicial training for judges who preside in the Administrative Court. I remember when applications for judicial review almost all came before Lord Chief Justice Widgery. In addition to hearing these applications he would also hear a substantial proportion of the criminal appeals. Things have moved on and now there are approximately 38 nominated judges. It is important that these judges of the Administrative Court are appropriately trained to deal with the cases that come before them.

I did not in my Hamlyn lectures discuss the issue of whether human rights should be part of the domestic law of this country. But I did refer to their potential absorption into the common law. If they had been absorbed by the common law, then the Human Rights Act would not have been of the same significance as it has been. As it is, by the time the Act came into force the courts had only commenced the process of incorporating human rights into their reasoning.. Given time, I believe that the position would have been different, not least because of the changing legal environment and the increased importance attached to the rule of law around the globe. Upholding  human rights is inherent  in observing the rule of law.

However, the full development of a common law of human rights was made unnecessary  by the enactment of the Human Rights Act. The Act radically altered the observance of human rights. It has created a rights culture based on an individual entitlement to “human rights”, in stark contrast to the traditional notion that administrative law is concerned not with rights but the enforcement of public duties.

Undoubtedly, human rights have a much wider ambit than judicial review and can arise in non-public-law situations. A good example of this was the recent appeal  to the House of Lords regarding the costs in Naomi Campbell’s case against Mirror Group newspapers, [2005] 4 All ER 793. That raised the issue of whether an award of costs exceeding £1 million contravened the right to freedom of expression contained in Article 10 of the Convention. The appellant sought (unsuccessfully) to extend to the costs in that case the rationale of the European court’s decision on the award of £1.5 million damages in Tolstoy v UK (1995) 20 EHRR 442.  Although the attempt failed the House of Lords accepted that Article 10 was in play, demonstrating that human rights points can arise in any proceedings. Indeed there are as many cases in criminal law as in civil which raise issues of compliance with human rights.

In the light of this, is judicial review now a redundant procedure? I would say that this is not the case. Judicial review is still part of a legal culture involving ensuring that public bodies comply with the rule of law – this is the essence of the rule of law. Less grandly, it is a method for ensuring good administration.
As a procedure, judicial review provides significant protections for public defendants. There is the requirement of leave; the 3 month time limit; the discretionary nature of remedies; the use of specialist judges; the lack of a general right to damages; and the absence of oral evidence and disclosure in most cases, These characteristics of judicial review are possible because the assumption is that public bodies can be trusted to place the relevant facts before the courts. These protections are the counterbalance to the generous approach to standing. Indeed, except in extreme cases there is  no need to demonstrate standing. 

The approach to standing under the Human Rights Act is quite different. Section 7(3) provides that 

“If proceedings are brought on an application for judicial review, the applicant is to be taken to have sufficient interest as to the unlawful act only if he is or would be a victim of that act.”

Section 7(7) provides that “victim” is to have the same meaning as under Article 34 of the Convention, which governs standing for individuals to petition the European Court in Strasbourg. Thus interested parties, such as pressure groups, who wish to bring proceedings under the Human Rights Act must act through individual victims.

It is clear that the Act expects proceedings to continue to be brought by judicial review. For example, section 9 provides that proceedings in respect of judicial acts are to be brought by appeal, but section 9(2) provides that this does not prevent judicial review. 

However, we should not decide the question of redundancy as a matter of interpretation, but on broad policy grounds. Judicial review is the creation of the courts, and the courts could, if they chose, destroy it.

Under the Human Rights Act, the need of protection by public bodies – which are usually involved – is as great if not greater than previously under judicial review. There is equally a need for expert judges – not the initial 5 judges any more, but 38 – experienced in drawing the balance between the private and public interests involved.

There is also the danger but for judicial review of courts of first instance approaching human rights issues as they would breaches of ordinary private rights. However they are not equivalent, as is made absolutely clear by section 8(3) of the Human Rights Act: 

“No award of damages is to be made unless taking account of all the circumstances of the case…the court is satisfied that the award is necessary to afford just satisfaction…”

In making this decision, the court must take into account the approach of the European Court of Human Rights to awards of damages.

This brings me back to training. In my Hamlyn lectures, I suggested that judges should have exposure to government departments as part of their training for sitting in the administrative court. This would be invaluable in assisting judges to understand the pressures and forces faced by those making the decisions which they have to adjudicate upon. I believe that such training is even more important today than it was at the time I gave the Hamlyn lectures. It is not so long ago that senior members of the judiciary, particularly in the House of Lords, would have frequently previously been members of the government. Today there is only Lord Rodger. Some of us, including myself, had the benefit of being junior Treasury counsel, which certainly provides an insight into the working and needs of government. But even that is not enough. I would like for judges appointed to the Administrative Court to have, as part of their training, a six-month attachment to a government department. Alas, with the pressures on the Court at present it seems unlikely that it will be possible to spare any judges for any considerable length of time.

What is not justiciable is being continually pared down, extending the role of the courts. There is tension between the government and the higher courts. My approach in the case of A over the Belmarsh detainees was not followed by eight out of nine law lords, but can it not be said that, in retrospect, it is a cause of some concern that the reasoning of the House of Lords could have been affected by the fact that the members of the House had not heard for themselves the evidence that was before SIAC? The outcome of that case was exceptionally difficult for the government, because the judgments, while making it clear what were the faults of the then regime, made it no clearer what the government should do in order to protect innocent. members of the public from potential terrorists who could not be tried.

For that reason, I wonder whether it is not time to create a new power for the House of Lords to grant advisory declarations in exceptional cases. In Ireland, the President can refer parliamentary bills to the Supreme Court for adjudication as to whether they are repugnant to the constitution. In France the Conseil d’Etat has a similar jurisdiction. We already have a director of criminal proceedings. Perhaps we should also have a director of civil proceedings who could bring such proceedings before the House for an advisory ruling. The government and suitable public interest groups could be made parties. The transformation of the House of Lords into a Supreme Court underlines the need for such a post.

In conclusion, I would give judicial review a clean bill of health. It provides safeguards of real value. It allows the resolution of human rights disputes without oral evidence. Care is needed, but overall my conclusion is that judicial review is not redundant and a new procedure to replace judicial review is not necessary. 

Summary by Jonathan Dawid

Pupil, Brick Court Chambers
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