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Abuse of Power 

In the recent case of Abdi & Nadarajah v. Secretary of State for the Home 

Department [2005] EWCA Civ 1363 at [67], Laws LJ said: 

‘Principle is not in my judgment supplied by the call to arms of abuse of 

power. Abuse of power is a name for any act of a public authority that is not 

legally justified. It is a useful name, for it catches the moral impetus of the rule 

of law. It may be, as I ventured to put it in Begbie, “the root concept which 

governs and conditions our general principles of public law”. But it goes no 

distance to tell you, case by case, what is lawful and what is not.’ 

Exactly what does – and what should – ‘abuse of power’ mean (in particular in 

substantive legitimate expectation cases)? 

1. Stretching legitimate expectation – to cover maladministration more 

appropriately dealt with by other principles? R (Rashid) v. Secretary of 

State for the Home Department [2005] EWCA Civ 744 [2005] Imm AR 

608; cf R v. Secretary of State for the Home Department, ex parte 

Urmaza, The Times, 23 July 1996; R v. Secretary of State for the Home 

Department, ex parte Gangadeen [1998] 1 FLR 762. 

2. A gap-filling function where the requirements of legitimate expectation are 

not quite met? R v. Inland Revenue Commissioners, ex parte Unilever plc 

[1996] STC 681. 

3. Unjustifiable administrative action generally? Rashid (see dictum above). 

4. Unjustifiable breach of substantive legitimate expectation? R v. North & 

East Devon Health Authority, ex parte Coughlan [2001] QB 213 at [57] 

(category three). 

5. A decision which is prima facie wrongful but which may be capable of 

justification? R v. Secretary of State for Education and Employment ex 

parte Begbie [2000] 1 WLR 1115 at 1132. 
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Can these different – even conflicting – conceptions of ‘abuse of power’ coexist? 

Which, if any, of these senses of ‘abuse of power’ are helpful, and which are 

unhelpful? Does the concept of ‘abuse of power’ (if indeed it is a concept) add 

anything to the other doctrinal tools at the courts’ disposal? 

Proportionality 

According to Laws LJ in Abdi & Nadarajah at [68]: 

‘a public body's promise or practice as to future conduct may only be denied, 

and thus the standard I have expressed may only be departed from, in 

circumstances where to do so is the public body's legal duty, or is otherwise, to 

use a now familiar vocabulary, a proportionate response (of which the court is 

the judge, or the last judge) having regard to a legitimate aim pursued by the 

public body in the public interest. The principle that good administration 

requires public authorities to be held to their promises would be undermined 

if the law did not insist that any failure or refusal to comply is objectively 

justified as a proportionate measure in the circumstances.’ 

Is it right to regard proportionality as the touchstone in all legitimate expectation – 

including all substantive legitimate expectation – cases, or is its relevance more 

limited? The answer to this question is influenced by the answers to, and by the 

interrelationship of, the second and third questions highlighted in R (Bibi) v. 

Newham London Borough Council [2001] EWCA Civ 607 [2002] 1 WLR 237 at [19]: 

‘The first question is to what has the public authority, whether by practice or 

by promise, committed itself; the second is whether the authority has acted or 

proposes to act unlawfully in relation to its commitment; the third is what the 

court should do.’ 

Will (and should) the court always be able and willing to resolve the second question 

by recourse to the proportionality test, thus leading (in cases where the second 

question yields an answer of disproportionality) to substantive enforcement of the 

expectation at stage three? Is the reality not (rightly) more diverse than this? 

1. Coughlan category three – proportionality-style review in substantive 

legitimate expectation cases: substantive protection at Bibi stage three, 

contingent on finding of disproportionality (or ‘unfairness amounting to 

abuse of power’) at stage two. 

2. Coughlan category one – substantive protection at Bibi stage three, but 

only if irrationality at stage two. 

3. Protection of substantive legitimate expectations (distinguish cases in 

which the claimant was only, in the first place, legitimately entitled to 

expect some form of due process – a Bibi stage one issue) by procedural 

means, as in Bibi itself – procedural protection only at stage three, 

conditional upon procedural irregularity (to which questions of 

proportionality are irrelevant) at stage two. (See also R (Ibrahim) v. 
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Redbridge London Borough Council [2002] EWHC 2756 (Admin); R 

(Jones) v. Environment Agency [2005] EWHC 2270 (Admin).) NB 

‘procedural’ protection is used broadly here, to refer to judicial 

intervention directed towards the way in which the decision-making 

process is carried out, including not just ‘natural justice’ but also (inter 

alia) the duty to consider relevant factors (including the legitimate 

expectation itself). 

(It is recognised that the distinctions between these categories (set out as such for 

convenience here) are not watertight (see, eg, Laws LJ’s comments in Begbie at 1130) 

and that a case which is determined on the ground of procedurally-flawed frustration 

of a substantive expectation may, following a procedurally lawful decision, be the 

subject of further proceedings in which substantive protection is sought.) 
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