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1.
Introduction 

1. This response is submitted on behalf of the Constitutional and Administrative Law Bar Association (ALBA). ALBA is one of the four leading specialist bar associations represented on the Bar Council.  It represents a wide range of practitioners in the fields of public and administrative law and human rights, as well as (as associate members) solicitors and others with an interest in these fields. ALBA has over 750 members.  Between them ALBA members are involved in acting for one or both parties in most cases coming before the Administrative Court.  This paper has been approved by ALBA’s Executive Committee which has 21 members reflecting all levels of seniority and fields of practice.
2. This response deals only with proposals relevant to funding for judicial review. We assume for the purposes of this response that the consultation paper intends to include statutory appeals to the Administrative Court in its description of judicial review. 
3. For the purposes of this response ALBA has undertaken a survey of its members in order to inform the representations we make. 31 responses were received within the very short period available. 
4. The specific recommendations are addressed in order in the rest of this paper. This Introduction is intended to highlight and amplify the following points: 

· The proposals fail to recognise the special features of the judicial review jurisdiction, its constitutional importance and its overall impact on good administration. 
· In the context of public law, the proposals are based on a false assumption. There is no evidence of any significant volume of unnecessary judicial review litigation. Still less is there any evidence that current funding levels encourage this. 
· The actual effect of the proposals would be to increase overall public expenditure and waste even if a small saving could be made to the CLS budget. 
· The proposals are in any event premature. The paper proposes lasting and fundamental changes affecting access to justice. Some can only be implemented by primary legislation. If changes of this kind are to be introduced it should only be following the Fundamental Legal Aid Review (FLAR). 
The nature of judicial review proceedings
5. Judicial Review is a method by which the lawfulness of action or inaction by a public body can be challenged. The jurisdiction is extremely wide and can be exercised over all public bodies. The range of subject matter tackled can include challenges to the validity of subordinate legislation, or guidance, or challenges to public law decisions affecting the individual. Characteristically the remedies sought are an order quashing the decision or action of a public body, a mandatory order requiring the authority to take action they have not taken, or a prohibitory order preventing a public body from taking action. The Court has power to grant emergency interim injunctions. 
6. Judicial review procedures are governed by Part 54 of the Civil Procedure Rules. There are some features peculiar to judicial review that are relevant to this paper. 
(a)
A claim for judicial review can only be brought with the permission of the Court. Where permission is granted (whether on paper or after a hearing) the judge normally gives short reasons for doing so. Permission both filters out weak claims and gives an early neutral evaluation of the remainder. 
(b)
Claims for permission to apply for judicial review must be brought promptly and in any event within 3 months of the matter complained of. 
(c)
In common with other litigation areas, the Administrative Court has adopted a pre-action protocol. This requires the Claimant to set out the grounds for the claim and the relief sought. Defendants have 14 days in which to respond. 
(d)
Judicial review proceedings are nearly always dealt with on written evidence only. There is rarely expert evidence. Most permission applications are dealt with on paper and contested full hearings usually last under a day. The unit costs for a case taken to a full hearing are relatively low. 
(e)
Remedies in judicial review are discretionary. In particular the Court may refuse relief, or may refuse permission to apply for judicial review if the Claimant has failed to pursue an alternative remedy. Permission or relief may also be refused if the claim is academic or there is no real benefit to the Claimant. 
(f)
Since judicial review proceedings involve the nature of the powers of a public body, many of them quite literally cannot be settled. In a significant number of cases the defendant‘s decision stands unless and until quashed by the court. In many cases both parties need an Order of the Court declaring what the correct legal approach is. Notwithstanding this, a substantial number of cases are resolved by agreement, particularly after the grant of permission. 
(g)
Special rules have developed in judicial review proceedings intended to encourage early concessions or resolutions. The effect is that costs do not necessarily follow the event, even where the Claimant has achieved the benefit they wanted. This is addressed more fully under CFAs below. 

The constitutional role of judicial review and its impact on good administration
7. The proposals are directed at reducing the number of claims brought, it being assumed that there is a volume of “unnecessary” cases. ALBA does not accept that this is so in the context of public law.  However, even if it were, the proposals overshoot the aim of cutting back on excessive or improper claims. The LSC’s proposals will also prevent or restrict many claims that are meritorious and should be brought whatever criteria are adopted. It is important to be clear what kinds of claim will be affected. 
8. In practice, judicial review is the principal method by which excess or abuse of power by public bodies can be identified and addressed. It has played a key role in developing and promoting human rights, particularly since the implementation of the Human Rights Act 1998. Judicial review proceedings are mandatory where the Claimant seeks a mandatory, prohibiting or quashing Order (CPR Part 54.2). They are thus the only way in which unlawful acts or measures (for example subordinate legislation) can be quashed. 
9. Given the nature and subject matter of judicial review, it is hardly surprising that it tends to give rise to a high proportion of test cases. Cases heard in the Administrative Court frequently have an impact and importance far beyond the individual case. The issues raised are often of common interest to other authorities or public bodies and a decision of the Court can provide authoritative guidance to them on disputed points of interpretation or practice. Of course we recognise that this is not unique to judicial review; but this features often in the public law field because the grounds for review, almost by definition, involve issues of law. Complaints procedures, ombudsmen and alternative dispute resolution simply cannot deliver a general or authoritative decision, no matter how effective they might be in an individual case.  
10. Judicial review proceedings also need to be seen in the context of an overall aim of promoting good government and administration. Although they are adversarial in nature, decision makers are urged not to be partisan in their own defence (e.g. R v Lancashire CC ex p Huddleston).
 The paradigm case involves an issue about the manner in which a public service ought to be delivered or function exercised. Both sides have an interest in ensuring that the service is delivered lawfully. 
11. It is important to acknowledge that this wider public-interest function of judicial review is a systemic feature of the jurisdiction. It may be thought that public interest points can be dealt with by a system of special scrutiny to identify such cases. There is a place for such a system and the public interest advisory panel currently fulfils this role. Our point is that judicial review proceedings also have a wider impact in promoting a culture of lawful decision making, even where no specific single issue of outstanding public importance can be identified. Our experience is that where public authorities have been the subject of judicial review proceedings, then that has greatly improved the quality of decision-making. Decisions have been better reasoned and have consciously sought to address the legal framework within which they are made.  This development is exemplified by the guide to judicial review for UK administrators drafted by the Treasury Solicitors, The Judge over your Shoulder (3rd Ed, March 2000).
The LSC’s funding priorities
12. Any change to the funding regime must take account of the priorities set under section 6 of the Access to Justice Act 1999. 
13. The funding priorities direction issued under section 6 of the 1999 Act identifies as “top priority” “civil proceedings where the client is at real and immediate risk of loss of life or liberty” (paragraph 3). Categories that should generally receive higher priority than others include: 

(a)
Help with social welfare issues that will enable people to avoid or climb out of social exclusion, including help with housing proceedings (as defined in the Funding Code) and advice relating to debt, employment rights, and entitlement to social security benefits” (paragraph 4(a)). 
(b)
“Proceedings against public authorities alleging serious wrong-doing, abuse of position or power or significant breach of human rights”.

14. Publicly funded judicial review proceedings characteristically involve all of these issues. These are some examples taken from the recent experience of ALBA members: 

A, an elderly woman lived in a one bedroom flat. She required overnight care. She rented an adjacent bedsit for her carers. When housing benefit stopped being paid for the adjoining bedsit rent arrears mounted and the landlord sought possession. A would be left with her one bedroom flat but her carers would not be prepared to work with that arrangement and she would be left without care. Before long she would have to go into residential care. Judicial review proceedings were brought seeking an urgent order that the authority exercise their powers to continue to pay rent on the other flat so allowing her to remain in her own home.
B was an asylum seeker. His support was terminated on the basis that his asylum claim had been determined but he had never been given any notice of the decision. He appealed to the asylum support adjudicator but they could not grant interim relief. An application was made on paper for an emergency injunction to ensure that he was not thrown onto the streets before his appeal. It was dealt with on the same day without the need for a hearing. 
No evidence of unnecessary judicial review litigation 

15. The paper asserts (paragraphs 1.5-8) that there are strong pressures to litigate, rather than settle disputes in other ways. It identifies higher rates for legal representation (as opposed to legal help) and payment on hourly rates as the reasons for this. 
16. No statistical material is relied on to support these assertions. ALBA believes that there is little if anything to support them, at least in the judicial review context.   If the LSC is in possession of relevant statistical material, this should be disclosed so that respondees including ALBA can have an informed dialogue about its interpretation.

17. (Indeed, it is convenient at this stage for ALBA to voice a more general concern about a feature of the consultation paper which recurs repeatedly.  At various stages the consultation paper makes factual assertions without indicating any evidential basis which might justify them.  These assertions frequently conflict with the experience of ALBA members; and it would facilitate a better informed and transparent process if the LSC disclosed and explained the statistical and/or empirical evidence which it is relying on when making such assertions.)

18. In fact, the Administrative Court is notable for the small number of claims issued in any given year. In 2002-3
 there were 6023 cases issued
. Of these 5214 were civil judicial review claims. There were 194 civil statutory appeals (including case stated but excluding planning appeals). Given that judicial review is the principal means of scrutinizing the lawfulness of the decisions of any public body, including any government department or local authority, this hardly suggests an unseemly rush to litigate – rather the opposite. Excluding immigration (3400) and homelessness (212) cases there were only 1602 civil judicial review claims
. 
19. In the same period, 6351 cases were determined, of which 866 involved a full hearing. It cannot, however be inferred that the remaining cases which did not go to a full hearing were unnecessary or that they could have been settled without proceedings. In some cases it may have been necessary to bring proceedings because a formal decision was needed (there were 2636 determinations by the Court). In other cases there may have been a need for urgent relief, or the Defendant may have changed its position only after the judge had given an indication on permission. The consultation paper has not sought to investigate any of these things. What ALBA does say is that the figures themselves do not indicate a widespread problem of premature litigation.  

20. In the last year one group of claims of judicial review cases stands out. Over 1400 claims were issued seeking judicial review of asylum support decisions. However, this does not illustrate unnecessary or improper recourse to litigation. On the contrary. It shows how effective the judicial review system is, in delivering urgently needed help in an individual case and then managing the wider consequences of a major public law issue. This is a case example that bears examination. 
21. On 8th January 2003 the government brought into force section 55 of the Immigration Nationality and Asylum Act 2002. It removed any form of support from asylum seekers who had not made their claim for asylum as soon as reasonably practicable after arrival in the United Kingdom. The only exception was where support was necessary to avoid a breach of their convention rights. 
22. Almost immediately asylum seekers were being left without any form of shelter or support. Urgent applications had to be made to the Administrative Court either on paper to be determined that day or by telephone out of hours. Frequently the out of hours judge had to deal with telephone applications late into the evening. Fewer than 10% of applications for interim relief were unsuccessful
. Test cases were listed as a matter of urgency. The first, R (Q) v Secretary of State was dealt with at first instance on 19th February 2003 and heard a month later by the Court of Appeal. 
  Further guidance was given by the Court of Appeal in S, D, and T
 and in R (Limbuela & ors) v Secretary of State.
 In the meantime, on 24th October 2003 Maurice Kay J gave practice guidance
 in which he urged the Secretary of State to have in place a more efficient system for dealing with representations and to be less hasty to withdraw support following an adverse decision. 
23. Although Maurice Kay J regretted the expenditure incurred in these cases, he was clear that the problem arose, not because cases were being brought improperly, but because the provisions had been introduced and operated in a way that caused injustice. He expressly said of the legal advisers involved: 
“I do think that any cost benefit analysis of the section 55 litigation would produce the conclusion that it was largely avoidable and therefore a regrettable use of scarce resources.  I do not consider that the blame for that lies with the claimants' legal advisers.  They have acted with dedication and compassion for clients who present in dire circumstances.  Throughout, since Q, they have made it clear that they regret that there has not been a different and better way of dealing with an acute problem.  I am also satisfied that the Treasury Solicitors are doing all they reasonably can in difficult circumstances.  This is not a problem created by lawyers on either side”.

24. There are now few refusals of support and consequently few applications for judicial review. Both on an individual and collective level judicial review achieved what it is designed to do. It is hard to see how any of this could have been brought about by any other mechanism.  
25. Furthermore, the consultation paper offers no evidence for the assertion that advisers are taking advantage of better remuneration for representation to litigate instead of doing work covered by legal help.  If there is any evidential basis for such a serious complaint, ALBA is surprised that the LSC has declined to disclose it.

26. In fact the figures in the regulatory impact assessment suggest the opposite. Between 2001 and 2003 expenditure on representation went down from £157m to £92m. In the same period the sums spent on legal help went up from £74m to £111m. Our own experience is that the hope of better pay, or pay on hourly rates, plays no part at all in deciding whether or when to bring proceedings. If there is any problem in claims being brought prematurely then the remedy is to ensure (if they do not already do so) that advisers expressly address alternatives before starting proceedings. 
The role of ADR
27. As we explain in the section dealing with ADR, we see the benefits in the funding code being explicit about exploring alternatives, although ADR is likely to be a true alternative in a minority of cases only. However, ALBA also considers that this part of the paper proceeds on a false premise that ADR (in its widest sense) is cheaper or quicker than judicial review proceedings. 
28. As to cost, if ADR is to deliver any kind of satisfactory outcome for the client then it is important that they have adequate expert advice at the start of that process. At that stage the client will need to know what the legal position is in order to help guide them through the process. 
29. ADR is an extremely labour intensive process, we believe more so than a contested judicial review hearing. In a judicial review claim, the issues will be clearly identified as a challenge to the lawfulness of the Defendant’s conduct. In ADR (for example a complaint or mediation) this will also be an issue, but there may also be many other points to be addressed. A mediation itself is likely to take all day. 
· The consultation paper is silent as to how mediation will be funded or what help clients will receive. Nothing is said about how the mediator’s costs will be met. The assumption is that the CLS will not be prepared to pay for advice at this stage either at all, or if they do so they will do so at legal help rates only. We explain below that this will hinder access to justice for those who need it most. 
30. The paper also assumes that ADR produces a swifter outcome than litigation. That is not the case in judicial review proceedings. This is addressed below. 
31. ALBA does accept that there are some features of the current judicial review system that encourage early recourse to litigation. However, they have nothing to do with the public funding regime. They lie more in the 3 month time limit for bringing proceedings. 

No substantial overall cost saving 

32. We have suggested above that the proposals relating to ADR will not in fact result in a costs saving to the LSC. However, it would be wrong to confine costs considerations to the LSC alone. ALBA considers that the issue of LSC funding should be considered in the overall context of good administration. So considered, judicial review is a highly cost effective and efficient system. It delivers an outcome in the individual case at a cost that is (we consider) no more than properly funded alternative dispute resolution methods. 
33. It also provides an authoritative decision so promoting consistency and reducing the risk of other similar disputes with the same, or other public bodies. 
34. In contrast the proposals will increase overall costs to public bodies. In particular: 

(a)
The proposals for CFAs, if they could be made to work (see below) will transfer all litigation costs to Defendant public bodies. They will be responsible for payment of the costs of all successful Claimants together with success fees. 
(b)
The costs of pursuing complaints and other forms of ADR will be likely to increase the administrative burden on public bodies in terms of officer time taken up with the process. This is exacerbated by the fact that these processes will involve more individuals and are likely to cover a wider range of subjects than a judicial review claim. Moreover, ADR may not be the end of the process. As the paper suggests, ADR may be a way of better identifying the reasons for a decision before starting judicial review. 

The proposals are premature and should await the outcome of the Fundamental Review of Legal Aid 

35. Paragraphs 1.17 and 1.18 make clear the budgetary concerns that have given rise to these proposals. While we acknowledge the severe financial restraints under which the CLS works, we do not consider that the present proposals are an appropriate way to address them. 
36. The LSC proposals involve fundamental changes in policy that should not be adopted as a reaction in the middle of the financial year (as suggested in paragraph 1.3 and 1.22). As we suggest below, the savings in judicial review proceedings will be limited and do not justify the disproportionate impact they will have. We also note that according to the table at p. 8 of the Regulatory Impact Assessment, the proposed changes will not produce any saving until 2006-7 when they will yield £1m per annum. Uses of ADR and costs protection changes are expected to produce savings sooner, but still none in the 2004-5 year. 
37. These changes are of such importance that they should be addressed, if at all, as part of the Fundamental Review of Legal Aid. They do not need to be made before then. The review was announced in May 2004 with the objective of addressing the following issues (among others): 
(a)
“How legal aid can provide services which meet the needs of society. 
(b)
“How it can be best used to help people improve their lives and prevent social exclusion. 
(c)
“How legal processes and innovative ways of delivering legal services can be developed to ensure the best use of taxpayers’ money”.

38. In ALBA’s view the consultation proposals are put forward without a proper appreciation of the impact they may have if implemented. They are presented in paragraph 1.18 as proposals for “tightening up the existing funding” and at 1.2 the paper states that it is not the intention “fundamentally to re-write the [funding] Code”. Formally, this may be so, but the effect of the proposals will be that a significant number of wholly legitimate claims will not proceed. This impact is developed in specific sections below, but for present purposes we concentrate on 2 proposals, the introduction of CFAs post permission and the proposals for a £200 floor on costs protection. These proposals are intended to apply to all cases, that is they will include those that are most deserving of support, in terms of merits and importance to the client. 
39. We also note that the Claimants who will be affected are those whose income and capital would otherwise qualify for public funding. In many cases they will be at or below income support levels. In other words, they are the very people likely to experience social exclusion. They are also a client group who will not readily seek advice and will easily be deterred from taking action. For people in that position, the risk of £200 costs liability is very substantial, as is the risk of paying the Defendant’s costs if after the event insurance is not available for a CFA. No matter how good the prospects of success we anticipate that many potential litigants will not proceed with their claims. Indeed this is the reasoning behind at least some of the proposals
.  
40. We fail to see how social exclusion is tackled, or the needs of society are met, by frightening impoverished clients into abandoning their claims for fear of costs liability in the event of failure. The paper appears to assume that there are a significant number of cases where clients bring trivial or optional complaints. That is not the case and the paper offers no evidence that it is; (if the LSC have based this assertion on evidence, then we would once again invite the LSC to disclose it).  Such claims would fail the existing public interest test and our experience is that advisers are scrupulous in applying this. The effect would instead be that clients would continue to endure unlawful conduct rather than enforce their rights. 
41. If Parliament wishes to prevent people from challenging unlawful action or enforcing their fundamental rights then it can do so, but only after proper deliberation, and hopefully, only after the options have been fully considered as part of FLAR. 
42. If there is abuse and if weak or unnecessary claims are being pursued then the correct way to tackle this is through scrutiny of the existing scheme. If there is a concern that the cost benefit test fails to strike the right balance then guidance in the Funding Code could be changed to require a more explicit identification of the benefits to be achieved.
Questions 

Introduction

Q 1.
Does the Funding Code strike the right balance between funding early advice and contested litigation? How far should reforms go to re-focus CLS funding towards early resolution and away from litigation?

43. Broadly we consider the existing Funding Code does strike the right balance for judicial review. Both funding criteria and the Court’s own criteria for granting relief direct attention to alternative means to resolve the dispute. We do not support any further rule restricting funding. 
44. If CLS funding is to be re-focussed away from litigation then it is indispensable that adequate funding is available so that clients have expert advice and representation throughout the ADR process. 

Q 2.
Are there any reforms of the Funding Code which should be considered but are not specifically covered by this consultation e.g. in areas such as public law children cases and housing?
45. Yes. As noted in the section on CFAs, specific rules have developed on the recovery of costs in judicial review proceedings. The Code should include criteria as to the circumstances in which Claimants should pursue applications for costs alone. 
Q 3.
Given the current serious pressure on the CLS budget and the need to live within budget, are there other areas, not covered in this consultation, where savings could be made?
46. No. 
2.
Financial Eligibility 
Income limits

47. The objective is stated at paragraph 2.1: “to ensure that publicly funded legal assistance is focused on the socially excluded and least well-off in society”. ALBA supports the general objective but does not consider that the proposals meet it. 
48. The proposal is to end the “anomaly” between the eligibility for Legal Help and Legal representation by reducing the upper limit for eligibility for Representation by some 11% (from £707 to £632). This will “affect” that is remove from eligibility, some 4000 cases per annum. The reasoning appears to be twofold; firstly that the anomaly is in itself undesirable, secondly that the upper threshold for representation encourages litigation. We do not consider that either proposition is well founded. 
49. It is not self evident that there ought to be the same eligibility limits for legal help and representation as they serve different functions. The initial limit on legal help is £500. A person in the upper contributory band for legal representation may well pay more than £100 per month in contributions. They might be expected to pay for the initial work contemplated by legal help but not to take the whole financial burden of litigation. In any event, the proposed changes remain anomalous. Those with representation certificates will have to pay a contribution for the lifetime of the case even though they are not better off and may be worse off than a person getting legal help. 
50. We do not consider that the upper eligibility limit is, in reality any driver towards unnecessary litigation. By definition, this group will currently pay at least about £125 per month contribution (£75.50 + half disposable income about £522). That is about 20% of their disposable income. It is a little fanciful to suggest that they are eager to spend that money on unwarranted litigation. 
51. On no view can a person with a disposable income of £707 per month be regarded as well off or not deserving of support. Paragraph 2.5 accepts as much in that it proposes a discretionary disregard of the limit in some cases “to ensure that the most vulnerable clients are not adversely affected by these changes”. 
52. If changes are to be introduced to reduce eligibility levels then we would suggest that any power to disregard that limit (see paragraph 2.5 of the paper) should not be so narrowly drawn as to apply only where “safety or liberties” are at issue. Loss of home, independence or dignity may be just as important. Any power to disapply ought to arise in any case that can properly be described as being of overwhelming importance to the client or involving a serious interference with their fundamental rights. 
Capital Limits 

53. The paper again stress an anomaly in which it says that a person may qualify for representation (because they are in receipt of income support and so passported to representation) but not qualify for legal help because they have capital in their home. We agree there is an anomaly but suggest that it lies rather in the fact that a person may be in receipt of income support (and so by definition be among the poorest in society) but not qualify for legal help. 
54. We do not consider that any (downward) change is necessary to the amount of mortgage (now £100,000) that can be set off against equity. If anything the rules ought to recognise that larger mortgages are now common. The paper accepts that the effect of this is now limited because most people with a mortgage of that size will not qualify for representation anyway because their income will be too high. Those who do qualify despite having such a mortgage only do so because other outgoings reduce their disposable income. In many cases the initial liability will have been incurred when the applicants circumstances were wholly different, e.g. before a relationship breakdown. We note that the paper does not suggest what will replace the disregard? Is it suggested that a lower limit should be adopted and if so what? 
55. We also oppose the proposal to remove the £100,000 equity disregard. The paper assumes that those with equity will be able to realise it to fund litigation. However, the paper also recognises that this group may include those on income support. Those who have income above that level, and who are in the contributory bands will already have to make a contribution to the costs of their representation. If the disregard is removed and they have to raise further funds on the security of their house then they will, in effect have to pay an additional contribution. Since the current contribution levels are presumably set at the maximum level it is thought reasonable to require this group to pay, this would have a disproportionate adverse effect and would discourage many from seeking legal advice.
Question
Q 4. 
Is it appropriate to concentrate savings on the upper eligibility limit for Legal Representation? Should the upper limit for Legal Help and legal Representation be aligned? What forms of safeguard should be introduced to protect the most vulnerable clients? 

56. ALBA does not support changes in the rules on financial eligibility. The current limits for income do not include in the scope of funding any who cannot properly be described as excluded or among the poorest in society. 
57. If any changes are to be made then there should be a power to disregard the limit in exceptional cases. That should not be limited to cases where liberty or safety is at stake but should apply in any case of overwhelming importance to the client or involving a serious interference with their fundamental rights. 
Q 5. 
What forms of safeguard or exemption should apply if the £100,000 equity disregard is abolished? Should the £100,000 mortgage cap be retained? 

58. ALBA does not support changes in the rules on the equity disregard or mortgage disregard. 
59. If any changes are to be made to the equity disregard then: 
(a)
There should be a power to disregard the limit in exceptional cases. That should not be limited to cases where liberty or safety is at stake but should apply in any case of overwhelming importance to the client or involving a serious interference with their fundamental rights. 
(b)
There should also be a sliding scale (as described in the paper) so that those on low incomes at or approaching income support levels do not have any capital in their home taken into account. 
(c)
There should be a power to allow a greater amount of mortgage to be set off against equity in the home where the applicants’ circumstances have changed significantly since the initial liability for the mortgage was incurred. 

4.
DISCOURAGING UNNECESSARY PUBLICLY FUNDED LITIGATION
I. Complaints and Ombudsman Schemes
Introduction
60. The aim of the LSC’s proposals is described in paragraph 2 of the Executive Summary: to re-prioritise CLS funding so that early and effective dispute resolution is encouraged and unnecessary litigation is discouraged.  The LSC envisages this objective being achieved by greater recourse to complaints and ombudsman schemes and greater use of ADR.  We deal with these two issues separately.  However, the broad issue of alternative remedies and its impact on judicial review is discussed in this part of ALBA’s response.

61. ALBA’s experience and survey show that public lawyers routinely consider the use of alternative remedies when considering whether to pursue judicial review proceedings. Where it is not used then this tends to be either because the case is urgent or it involves an important point of law or principle or the Defendant is functus officio and cannot change its own decision. The survey also shows that ADR is almost never proposed by public bodies other than local authorities. The importance of considering alternative remedies is stressed in the Pre-action Protocol for Judicial Review.  Paragraph 2 of the Protocol states that judicial review may be used where all avenues of appeal have been exhausted.  Paragraph 3 states:

“Where alternative procedures have not been used the judge may refuse to hear the judicial review case.  However, his or her decision will depend on the circumstances of the case and the nature of the alternative remedy.  Where an alternative remedy does exist, a claimant should give careful consideration as to whether it is appropriate to his or her problem before making a judicial review claim.”

[Emphasis added]

62. Paragraph 5 of the Protocol states that it contains steps which should be generally followed before making a claim.  Paragraph 6 states that the protocol “will not be appropriate in urgent cases” [original emphasis].  Paragraph 7 states that all claimants will need to satisfy themselves whether they should follow the Protocol depending upon the circumstances of the case.  Paragraph 8 states in relation to drafting the letter before action that the “purpose of this letter is to identify the issues in dispute and to establish whether litigation can be avoided”.    
63. The importance of using ADR in public law cases is also reinforced by the discretionary nature of judicial review.  A claimant may succeed in proving that a public body has acted unlawfully but nevertheless be refused relief by the Court in the exercise of its discretion.  The failure to utilise alternative remedies is a very well established basis for refusing relief; as Sir John Donaldson MR emphasised in R v Epping and Harlow General Commissioners ex p Goldstram,
 
“it is a cardinal rule that save for the most exceptional case, jurisdiction will not be exercised where other remedies exist and have not been used”.
64. The rationale for the rule was explained by paragraph 20-019
 of  current edition of the standard work on judicial review, De Smith on Judicial Review of Administrative Action, edited by Lord Woolf and Professor Jowell:

“Where there is a choice of another process outside the courts, a true question for the exercise of discretion exists.  For the court to require the alternative procedure to be exhausted prior to resorting to judicial review is in accord with judicial review being very properly regarded as being a remedy of last resort.  It is important that the process should not be clogged up with unnecessary cases which are perfectly capable of being dealt with by another tribunal.  It can also be the situation that Parliament, by establishing an alternative procedure, indicated either expressly or by implication that it intends that the procedure to be used.  In exercising its discretion the court will attach importance to the indication of Parliament’s intention.  A third reason for requiring an alternative procedure to be used is that the alternative body may have special expertise in determining the issues involved.”

65. There are a few well developed exceptions to the general principle concerning the need to use alternative remedies.  These exceptions have been devised in the case law to mitigate the injustice of imposing a universal and inflexible rule.  In particular, it is inappropriate to refuse relief for failing to utilise alternative remedies if, for example, the issue in dispute involves legal argument which cannot be resolved by the complaints procedure or alternative dispute procedure or if the urgency of the situation makes it impracticable to await the result of the alternative dispute procedure.

66. Nonetheless, ALBA would wish to emphasise that consideration of alternative remedies (whether to the Ombudsman, complaints procedures or ADR) is routinely considered by practitioners in the field of judicial review and statutory appeals.  If the LSC has operated on some other factual basis, it is contrary to our experience; and we would welcome disclosure and discussion of any empirical data which indicates that our understanding of the position is incorrect.
67. In fact, any competent barrister representing a claimant will consider what alternative remedies should be pursued before a challenge by way of judicial review; and the pre-action protocol procedure means that if the claimant should fail to pursue such a mechanism, any competent barrister representing a public authority, will take the opportunity in the response to the pre-action letter, to point out the existence and utility of it, as a reason for the refusal of permission.
Complaints and Ombudsman schemes
68. ALBA recognises that judicial review is a remedy of last resort.  It is designed to make public administration work properly, and not to replace internal complaints procedures or to be used where appropriate administrative forms of redress exist.  Complaints procedures, review processes and ombudsman’s schemes often have the scope to deal with wider issues than those which would be considered by a judge by way of judicial review (for example, they may permit review of the factual merits of decisions or even offer compensation).  Where internal complaints procedures, review processes or ombudsman schemes are available and appropriate, then they should be pursued before resort to the court.  
69. However, complaints mechanisms are not always available, and even where they are, they are not always an appropriate alternative to court proceedings.  Judicial review covers a wide range of subject areas and the actions of a disparate variety of public authorities.  It is a matter for case-by-case consideration whether an alternative complaints or Ombudsman scheme exists; whether it may be capable of offering a satisfactory remedy; and whether, if so, there are any other reasons why it should not first be used.  
70. ALBA in no way seeks to discourage the use of complaints mechanisms before the grant of Legal Representation.  But there are a number of circumstances in which such schemes may not offer suitable alternative remedies; and the statutory Ombudsmen (who appear to have been specifically singled out, in the question, as providing a potential alternative to court proceedings) can very rarely do so.  Some examples, drawn from the experience of ALBA members, are as follows:

· The Parliamentary Commissioner for Administration may only be approached through a Member of Parliament; has discretion as to whether to consider a complaint; and, by virtue of section 5 of the Parliamentary Commissioner for Administration Act 1967, does not have jurisdiction to consider issues where court proceedings are available.  In practice, the Commissioner declines jurisdiction where he considers that a point of law arises.

· Likewise, under section 26 of the Local Government Act 1974, the Local Government Ombudsman will not accept a complaint for investigation if a remedy is available through litigation.

· In the education sector, the Secretary of State has default powers under sections 497 and 497A Education Act 1996, where he or she is satisfied that a school or LEA has failed to discharge any duty imposed upon it by or for the purposes of the Education Act 1996 to make an order requiring it to do.  However, in education cases, an urgent solution to the problem is frequently required if a child’s development is not to be prejudiced or efficient education threatened.  The experience of ALBA members practising in the field of education law is overwhelmingly that complaints to the Secretary of State are dealt with too slowly to provide a suitable alternative remedy to court proceedings, and that the Secretary of State will usually decline to intervene where complex legal issues are involved.  The courts have identified certain circumstances in which an application for the use of default powers is inappropriate
, but the judgment as to whether such a complaint is available and appropriate must be a matter for the judgment of the expertise and practical judgment of the lawyers involved in a particular case.

· In the health sector, anecdotal evidence reported by an ALBA member is that more complaints are made about the unsatisfactory handling of complaints at an earlier stage than about the initial issues giving rise to the grievance.  
71. It should also be recognised that many local authorities find it easier to resolve disputes through judicial review proceedings than through its internal complaints procedure.  Local authorities make the point that complaints procedures are extremely expensive in terms of use of officers’ time, are frequently subject to very lengthy delays and are more difficult to resolve internally than responding formally to a legal challenge.
Why the present Funding Code criteria are appropriate and effective

72. We consider that the present Funding Code, coupled with the test applied for the grant (or refusal) of permission to apply for judicial review, together identify the circumstances in which Legal Representation should be refused on the ground that an existing complaint or Ombudsman Scheme has not first been pursued.

73. Paragraph 7 of Part A of the  Funding Code criteria for judicial review provides: 

“Full Representation may be refused if there are administrative appeals or other procedures which should be pursued before proceedings are considered”.

74. This is further elaborated in Part C of the Funding Code Guidance
, which provides, at 16.5.1, that funding may be refused in such circumstances, and reminds practitioners that 

“it is an important principle of judicial review that a court will usually only interfere where the client has first exhausted all other remedies.  Therefore if a  public body makes a decision, but gives the client the right to appeal that decision administratively, the client must first make that appeal and then consider a judicial review of the final appeal decision, rather than the original decision.”

75. Whilst therefore requiring the claimant to use other appeal/ombudsman mechanisms where appropriate, the Funding Code Guidance nonetheless goes on properly to recognise that there may be some circumstances in which the existence of a different complaint mechanism is not an alternative to applying for judicial review.  See Part C, paragraph 16.5.3:

“There are exceptions to this principle, for example, if the internal procedure is limited in scope and is unable to put right the error complained of.  It is up to the solicitor on completing the application form for Legal Representation to specify why any procedure available to the client has not been followed in an individual case.  If there is good reason for applying for judicial review straight away, funding will not be refused under this Criterion.  However, any difficulty in persuading the court to entertain the case and grant relief would be taken into account in assessing the prospects of success of the case”

(Emphasis added).

76. ALBA considers that the present Funding Code strikes the right balance, by requiring the applicant for Legal Representation to demonstrate that alternative complaints mechanisms have been considered, and to justify why they have not been used (if they have not), but retaining a flexibility whereby Legal Representation can still be provided to bring judicial review proceedings straight away,  if good reasons have been advanced for not pursuing some other method of redress, and subject to the supervision of the court at the permission stage.
The role of Ombudsman/complaints procedures in judicial review
77. ALBA takes the view that:
(a)
It is wrong to assume that the pursuit of `alternative’ complaints mechanisms necessarily reduces the regulatory impact on public authorities.
(b)
Not all alternative complaints mechanisms are designed to, or have jurisdiction to, consider issues which may be brought before the courts.
(c)
Whilst ALBA welcomes attempts to resolve public law disputes without recourse to the courts wherever possible, it considers that the public law Bar already seeks to identify and use alternative remedies before recourse to the courts.
(d)
There is little scope for the statutory ombudsman schemes (as presently drafted and interpreted) routinely to act as alternative remedies.
(e)
The existence and utility of alternative remedies is a matter for case by case judgment.
(f)
The existing Funding Code and permission stage for judicial review act as effective mechanisms to ensure that cases are not pursued where alternative remedies are available and effective.

78. To impose a rigid requirement that alternative complaint mechanisms be pursued, even in circumstances in which they were not appropriate:
(a)
would needlessly impose costs on these alternative bodies, in processing claims and refusing them;
(b)
would in many cases lead to delays and duplication;
(c)
may deprive claimants, in cases of complexity or urgency, of access to the court to achieve an effective remedy.  This would conflict with the principle established in the case of R v Lord Chancellor’s Department, ex parte Witham [1998] QB 575 and/or may breach Article 6 of the Human Rights Act.
QUESTION
Q 16.
In what circumstances should Legal Representation be refused on the grounds that an existing complaint or Ombudsman scheme has not been first pursued?  What forms of complaint and Ombudsman schemes are most appropriate for such an approach?
79. ALBA takes the view that that not all alternative complaints mechanisms are designed to, or have jurisdiction to, consider issues which may be brought before the courts.  Although ALBA welcomes attempts to resolve public law disputes without recourse to the courts wherever possible, it considers that the public law Bar already seeks to identify and use alternative remedies before recourse to the courts.  The existence and utility of alternative remedies is a matter for case by case judgment and the existing Funding Code and permission stage for judicial review act as effective mechanisms to ensure that cases are not pursued where alternative remedies are available and effective.
80. To impose a rigid requirement that alternative complaint mechanisms be pursued, even in circumstances in which they were not appropriate would needlessly impose costs on these alternative bodies, would in many cases lead to delays and duplication; and 
may deprive claimants, in cases of complexity or urgency, of access to the court to achieve an effective remedy.  This would conflict with the principle established in the case of R v Lord Chancellor’s Department, ex parte Witham [1998] QB 575 and/or may breach Article 6 of the Human Rights Act.

II. Non family mediation
Introduction
81. The value of ADR is emphasised in various parts of the paper.  

· At paragraph 18 of the Executive Summary it is said that mediation and ADR should be considered routinely in publicly funded work and that the current use of ADR in publicly funded work is not a true reflection of the value to the system.  It is said that in appropriate cases the Commission should have power to limit a certificate to cover only the pursuit of ADR options.

· At paragraph 4.19 it is said that the LSC strongly believe that mediation has an important role to play in diverting cases away from contested litigation.  It is said that mediation should be routinely considered by parties engaged in litigation and reference is made to the decision of the Court of Appeal in Halsey v Milton Keyes NHS Trust.

· At paragraph 4.20 it is said that the Commission’s guidance is strongly supportive of mediation but that the use of mediation in non family proceedings is disappointingly low.

· At paragraph 4.21 the LSC says it wishes to consider what further steps should be taken (in particular, through the funding code) to promote the wider use of mediation.  It draws analogies with the LSC’s current guidance in relation to Clinical Negligence which proposes specific stages at which ADR options must be considered and suggest reasons which may or may not be appropriate grounds for refusing to mediate.

· At paragraph 4.22 it is said that the LSC approach should include the power of limiting a certificate so that it covers only attempts to use mediation or other forms of ADR.  Such an approach may be appropriate where a case appears to the Commission to be wholly suitable for ADR and the applicants have wholly failed to provide any good reason for not so proceeding.  It is said that the LSC do not regard this as incompatible with Article 6 as recourse to the courts remain available in any case which does not settle through mediation.

82. The views expressed by the LSC are troubling on a number of levels.  First, the LSC appear to have wrongly assumed that ADR and alternative remedies generally are not routinely considered in public law cases: this is incorrect as the ALBA survey demonstrates.  Secondly, the suggested cost advantages of ADR are not self evident and may be illusory.  Thirdly, in practice, it is difficult to devise general guidelines which filter out which cases should be considered for alternative dispute resolution, particularly because ADR in the public law context is a new and untested development.  Fourthly, the LSC’s approach to Article 6 appears to be inaccurate.  Most important of all, the paper contemplates limiting certificates by reference to a set of criteria (modelled on Clinical Negligence) which it has failed to identify.  ALBA would have profound concerns were the LSC to formulate criteria in the Code without consultation with others and without market testing its proposals by running and evaluating a pilot scheme.

ADR and the current practice in the Administrative Court

83. ALBA (and public lawyers generally) positively favour ADR in appropriate public law cases.  ADR has a particular value in litigation where the parties are involved in a continuing relationship- for example, where the public body is a service provider.  In such circumstances litigation can damage that continuing relationship and hinder co-operation in the future.  
84. As discussed earlier, ALBA’s experience and survey show that public lawyers routinely consider the use of alternative remedies when considering whether to pursue judicial review proceedings.  
The cost advantages of ADR

85. The perceived cost advantages of ADR may be illusory as the mediation in the Cowl case showed.  Before discussing that example, we should make a few preliminary observations.
86. ALBA would emphasise at the outset that if ADR is to deliver any kind of satisfactory outcome for the client, he or she must have adequate expert advice at the start of that process. It is essential for the client to know what the legal position is in order to help guide them through the process. 
87. It is also worth highlighting that judicial review differs from many other types of litigation because the proceedings are not designed to adjudicate factual disputes between the parties.  A claimant is confined to showing that a public body has acted unlawfully ie that it has misdirected itself in law, has used an unfair procedure or has arrived at a conclusion that no reasonable public body could have reached.  

88. The limited nature of a judicial review challenge has a number of important implications.  First, evidence is confined to written witness statements and cross examination of witnesses is extremely rare indeed.  Secondly, disclosure in judicial review cases is also very rare.  As a result, the cost of judicial review proceedings is comparatively modest by contrast with cases where live witnesses are cross examined and where disclosure is extensive.  Furthermore, the legal issues in a judicial review case do not require engaging in the detailed factual disputes which are central to achieving a compromise through eg ADR.  In other words, although resolution of very specific disputes about the implementation of a special needs statement through ADR has obvious benefits for the parties, examination of those issues through ADR also has significant legal costs, especially when acting for vulnerable clients who cannot effectively represent themselves.  Lawyers acting for the parties will have to engage in detailed debate on factual disputes in ADR to an extent which is very different in scale from judicial review proceedings 
89. ADR is therefore an extremely labour intensive process, more so in our experience than many contested judicial review hearings. In a judicial review claim, the issues will be clearly identified as a challenge to the lawfulness of the Defendant’s conduct. In ADR (for example a complaint or mediation) this will also be an issue, but there may also be many other points to be addressed. A mediation itself is likely to take all day whereas most contested judicial review proceedings are shorter.
90. Furthermore, ADR itself has considerable costs although this will vary depending upon the particular ADR procedure adopted: for example, preparation for the mediation, preparing documentation, representation, the mediator’s fees and the cost of a venue.  

91. Critically, the consultation paper is silent as to how mediation will be funded or what help clients will receive. Nothing is said about how the mediator’s costs will be met. The assumption is that the CLS will not be prepared to pay for advice at this stage either at all, or if they do so they will do so at legal help rates only. Elsewhere the paper
 acknowledges that legal help rates will mean that important work is done by junior and (and so inexperienced) staff. The obvious consequence is that the prospects of a successful outcome will be damaged. An example might be where the client accepts a disadvantageous settlement because they have not been given adequate advice about the strength of their position.  
92. It is important to recognise the cases which will be forced through this ADR route are ones that would otherwise qualify for CLS funding for representation and so would, by definition, be well founded claims. The paper therefore invites one or other of the following results, each of which is unacceptable. 

· Clients are tracked into an ADR process without adequate help or preparation. Their prospects of success are materially reduced. This is an indirect way of removing effective legal aid from them.  
· Clients are adequately supported and/or represented during the ADR process by properly qualified and experienced practitioners. This can only lead to a significant costs increase. 

93. In any case, ADR will often not reduce the costs to the public purse but simply transfer the costs across different budgets for public bodies.  ADR requires the parties (who are often publicly funded on both sides) to shoulder the costs of the mediator and premises as well as preparing for the mediation itself.  The limited use of ADR at present (as reflected in the ALBA survey) in part illustrates the reluctance of local authorities and other public bodies to incur the costs of funding ADR.  In fact, there is no reason to suppose that public bodies like local authorities are prepared to undertake the costs of embarking on ADR even if the LSC imposed a condition on a claimant to that effect.
94. The LSC have proceeded on an assumption about attractiveness of ADR to local authorities which is refuted by our own experience.  Many routine judicial review cases are brought against local authorities because the authorities have simply failed to address their statutory responsibilities (whether because of financial constraints or for other reasons).  The purpose of taking judicial review proceedings is to prompt the authority into taking action.  A striking example of this approach is illustrated by R(Bernard) v Enfield LBC
 where a failure to provide accommodation to a disabled doubly incontinent claimant for 2 ½ years in breach of a statutory duty 
resulted in a damages award of £10,000 under the Human Rights Act.  ALBA is sceptical about the value of ADR in this class of case.  Any obligation on a claimant to undertake ADR will add to the delays in obtaining a remedy.
95. Nonetheless, in Cowl v Plymouth CC
 Lord Woolf CJ expresses strong views about the value of ADR in the context of a closure of a residential care home.  The experience of the parties in the ensuing mediation is therefore worth describing.

The ADR procedure used in Cowl

96. The Court of Appeal’s judgment contains a lengthy agreement drafted by Buxton LJ which set out the procedure to be adopted.
  The Council then set up an Extraordinary Complaints Panel which operated outside its usual complaints procedure.  The Panel comprised three independent members (a retired judge, former social services director and a person with voluntary sector experience from Age Concern).  

97. The residents who had brought proceedings were all elderly and frail.  They could not have gone through the Panel process on their own; nor had they relatives who could have represented them.  Although the Court of Appeal and local authority probably assumed that representatives from a disability advocacy service would undertake representation, the Council could not find any disability advocacy services that would take on that role.  In reality, there are not many disability advocacy services.  These organisations are very under funded and they did not have capacity to take on representation in a dispute of this scale.  

98. However, without legal representation the complaints procedure would have been completely one sided exercise.  The LSC therefore provided that its certificate to cover this mediation (which was exceptional because it arose out of Court of Appeal decision).  The funding also covered the evidence from the consultant geriatrician which was critical to the claimants’ ultimate success before the Panel.  

99. There were three days of hearing plus directions hearing on the telephone plus considerable correspondence concerning directions.  The Panel heard evidence from some of the residents from one of the former managers of home and representatives of social services and from a consultant geriatrician.  The hearings took place in Plymouth and London.  Both oral and written submissions were made by both parties.  The Panel published a report on 4th November 2002.  

100. The time taken in finding Panel members, arranging for them to meet together and preparing hundreds of pages of documentation was considerable.  The Panel’s final hearing was in August 2002 and its report was published a year, after the case was argued in the Court of Appeal.  During that period many residents of the care home died including Mr Cowl himself.  Only five of the original 12 residents remained in the home in December 2002.  

101. The procedure used before the Panel was more cumbersome, lengthier and considerably more expensive than judicial review procedure itself.  The Council was obliged to pay for the Panel members, the bundles of documentation and the hearings.  Many more issues were argued out before the Panel than in the judicial review proceedings: since the Panel had the additional responsibility of deciding detailed disputes of fact.  

The Administrative Court ADR Working Party

102. The formulation of general guidelines for ADR is not straightforward as the LSC appear to have assumed; and there are difficulties inherent in introducing ADR requirements in public law cases where there is no relevant experience to draw upon.  The history of the Administrative Court ADR Working Party is of interest in this context.  

103. Shortly after Cowl was decided the then Lead Judge of the Administrative Court, Scott Baker J, established the ADR Working Party.  The ADR Working Party met regularly under his chairmanship and comprised Lightman J, Elias J and representatives of ALBA, the Law Society, a few interested barristers and solicitors with relevant expertise (including Presley Baxnendale QC who has become a full time mediator), the Treasury Solicitors and Professor Hazel Genn of UCL.
  Scott Baker J wrote to the Lord Chancellor and sought funding to begin a pilot scheme but the Lord Chancellor declined to do so.  Discussions took place with a view to drafting a set of general guidelines and organising a pro bono scheme where mediators would offer their time and premises so as to run a pilot scheme.  

104. When Scott Baker J was promoted to the Court of Appeal, Maurice Kay J became the Lead Judge and took responsibility for the ADR Working Party.  Further meetings took place and steps were taken to implement a pilot scheme.  An approach was made to the Centre for Effective Dispute Resolution (CEDR) and A Commercial Initiative (ACI) to assist with the scheme, particularly to provide a list of mediators.  The Solicitor’s Pro Bono Group was approached to find additional accommodation for the mediations themselves.  The ADR Working Party was still working on draft guidelines for ADR which were not yet finalised. The intention was to finalise the draft guidelines and to consult widely on the proposed draft and scheme (including consulting the Administrative Court judges).  Maurice Kay J was then himself promoted to the Court of Appeal.  He was replaced as the Lead Judge by Andrew Collins J who has not taken any further steps in relation to these proposals.  

105. The work undertaken by the ADR Working Party is relevant to the LSC consultation in a number of respects.  First, it was decided (after lengthy discussions) that mediation should not  normally be considered by the Court before permission is granted because:

· The Court is exercising a supervisory jurisdiction in judicial review cases.

· The application of mediation to public law is novel at this stage.

· The possibility of abusive and delaying applications to mediate is inevitable; and

· Defendants will be reluctant to mediate if they believe the Claimant’s case is unarguable.

106. ALBA firmly believes that the view of the ADR Working Party concerning the dangers of introducing an ADR before permission is granted  should be given real weight-  despite the fact that the LSC which appears to have proceeded on the assumption that ADR should be considered before proceedings were issued.  The factors which impressed the ADR Working Party are obvious and important.

107. The difficulties of the LSC introducing an ADR requirement before seeking permission would add a further complication.  Under CPR Pt 54.5(1) the claim form for judicial review must be filed promptly and, in any event, not later than 3 months after the grounds to make the claim first arose.  Pt 54.5(2) states that the time limit cannot be extended by agreement between the parties.  Although the time limits under CPR Pt 54(5).1 can be extended by the Court if there is a good reason for doing so, the effect of imposing a limit on certificates would be to encourage the costs of satellite litigation where the desirability of granting an extension of time would have to be argued out.  

108. ALBA would therefore object to any suggestion that the LSC should impose a limit on a legal aid certificate which would prevent judicial review proceedings from being issued.  

109. Secondly, the debates within the ADR Working Party show that it is difficult to formulate any general guidelines which identify what categories of case should be subject to ADR.  The process of identifying categories in a controversial one: and at the very least would require extensive consultation.  

110. ALBA therefore believes that there is much to be said in favour of the pragmatic case by case approach now taken by Administrative Court judges when considering a complaint that a claimant has failed to use alterative remedies; and that LSC’s proposal which requires identifying broad categories of ADR cases is inherently problematic.  

111. Finally, the ADR Working Party had considerable disquiet about how ADR would operate in the public law field where it was untried and untested.  ADR involves a new departure with important cost consequences for both claimants and defendants.  It is also unclear, for example, whether would be sufficient mediators with relevant public law background to undertake ADR work; or whether public bodies are prepared to co-operate and/or underwrite the costs of ADR.  

112. The ADR Working Party therefore envisaged that in the first instance a pilot scheme should be established which could be monitored and assessed.   ALBA would strongly oppose any amendments to the Code requiring ADR to be utilised in public law cases unless and until a pilot scheme was evaluated.

The LSC approach to Article 6

113. At paragraph 4.22 of the paper the LSC state it does not regard its proposals as incompatible with Article 6 since recourse to the courts remain available in any case which does not settle through mediation.  That analysis fails to reflect the urgency of resolving disputes in many public law cases.  For example, in cases concerning special educational needs or community care provision, delays for even months can have a very significant adverse impact on a claimant.  To delay access to the court in such cases by requiring the parties to undertake compulsory ADR would be a plain breach of Article 6.

114. Furthermore, the views expressed by the LSC concerning Article 6 are very difficult to reconcile with the remarks of the Court of Appeal in Halsey v Milton Keyes NHS Trust (which is cited by the LSC in another context):
  

“We heard argument on the question whether the court has power to order parties to submit their disputes to mediation against their will. It is one thing to encourage the parties to agree to mediation, even to encourage them in the strongest terms.  It is another to order them to do so.  It seems to us that to oblige truly unwilling parties to refer their disputes to mediation would be to impose an unacceptable obstruction on their right of access to the court.  The court in Strasbourg has said in relation to article 6 of the European Convention on Human Rights that the right of access to a court may be waived, for example by means of an arbitration agreement, but such waiver should be subjected to “particularly careful review” to ensure that the claimant is not subject to “constraint”: see Deweer v Belgium (1980) 2 EHRR 439, para 49.   If that is the approach of the ECtHR to an agreement to arbitrate, it seems to us likely that compulsion of ADR would be regarded as an unacceptable constraint on the right of access to the court and, therefore, a violation of article 6.  Even if (contrary to our view) the court does have jurisdiction to order unwilling parties to refer their disputes to mediation, we find it difficult to conceive of circumstances in which it would be appropriate to exercise it.  We would adopt what the editors of Volume 1 of the White Book (2003) say at para 1.4.11:

“The hallmark of ADR procedures, and perhaps the key to their effectiveness in individual cases, is that they are processes voluntarily entered into by the parties in dispute with outcomes, if the parties so wish, which are non-binding.  Consequently the court cannot direct that such methods be used but may merely encourage and facilitate.”

115. ALBA therefore takes the view, contrary to the LSC, that imposing ADR on reluctant claimants who qualify for legal aid could breach Article 6.

Modelling an ADR procedure on Clinical Negligence procedure

116. At paragraph 4.21 the LSC draws analogies with the LSC’s current guidance in relation to Clinical Negligence which proposes specific stages at which ADR options must be considered and suggest reasons which may or may not be appropriate grounds for refusing to mediate.  It goes on to state at paragraph 4.22 it is said that the LSC approach should include the power of limiting a certificate so that it covers only attempts to use mediation or other forms of ADR.  Such an approach may be appropriate where a case appears to the Commission to be wholly suitable for ADR and the applicants have wholly failed to provide any good reason for not so proceeding.

117. ALBA profoundly disagrees with the general approach taken by the LSC for the reasons outlined above.  It therefore views with particular disquiet the assertion by the Commission that its approach would be appropriate where it appears to the Commission that a case is wholly suitable for ADR.  No specific indication is given in the paper which identifies how the LSC proposes to identify these types of cases.  Nor does the LSC indicate the procedure it might utilise in promoting its proposal.  

118. ALBA believes that it is imperative that if the LSC proposes to adopt this proposal, it must spell out the specific criteria it proposes to use in some detail.  The process itself should be informed by proper consultation and debate and proceeded by a pilot scheme.  
QUESTION
Q 20.
How can the Commission encourage the wider use of Non Family mediation and other forms of ADR? In what circumstances should the Commission require mediation to be pursued?  What further steps could be taken to promote more mediation of Clinical Negligence disputes?

119. ALBA has some very real concerns at the approach taken in the paper towards ADR.  In appropriate cases there is no doubt that ADR can provide real benefits to the parties.  However, the LSC has wrongly assumed that ADR is not routinely considered in public law cases; and has significantly overstated the cost advantages of ADR compared to judicial review cases.  Experience to date shows that it is not easy to devise a workable ADR scheme for public law cases.  Nonetheless, the LSC appear to be proceeding on the basis that it can introduce ADR by compulsion without publishing any criteria for doing so; and without acknowledging that any proposals should be market tested.

120. ALBA strongly believes that any procedure adopted by the Commission must be transparent.  The formulation of criteria for identifying ADR cases must be published, consulted upon and debated.  Because there are so many uncertainties about how ADR in public law might work, ALBA strongly believe that no scheme can be introduced until a pilot scheme has been set up, monitored and evaluated.

121. ALBA therefore believes it is premature for the LSC to seek views on how the Commission can encourage wider use of Non Family mediation beyond seeking broad assent to the proposition that ADR has real benefits in appropriate cases.  
122. ALBA vigorously opposes the proposal that the Commission should require mediation to be pursued before funding litigation at this stage.  Such a step potentially breaches Article 6 of Schedule 1 to the Human Rights Act.  It also puts that cart before the horse.  Considerably more work must be undertaken by the LSC before it is appropriate to introduce compulsory ADR.

III Conditional Fee Agreements

123. At paragraphs 4.26 and 4.28 the consultation paper canvasses the refusal of public funding for cases within the General Funding Code whenever they are suitable for a CFA, whether or not insurance is in practice available.  The LSC invites consultation on whether refusal might be justified in a particular case if:-

(a) The merits are at least 50%; and
(b) Reasonable costs would be recoverable if the case was successful; and

(c) In relation to judicial review, permission has been granted. 

124. ALBA considers that the proposal is fundamentally flawed insofar as it seeks to include proceedings for judicial review.  This is so for the following reasons which will be addressed in detail below:-

(a)
The second criterion cannot be satisfied in proceedings for judicial review;

(b)
The refusal of funding will create litigation no go area where proceedings most need to be brought to help those in greatest need;

(c)

The refusal of funding will substantially increase the cost to the public purse. 

(1) The right to recover reasonable costs where the case is successful

125. After permission has been granted, many defendants agree to retake the impugned decision, or to take some other action which gives the claimant as much or more than could have been achieved had the claim for judicial review proceeded to a successful outcome at a full hearing. It makes sense, therefore, for the claimant to settle.  However, defendants are often unwilling to pay claimants’ costs because they do not accept that they have altered their position in recognition of the correctness of the claimant’s challenge.  
126. Instead they argue that the change occurred because of other unrelated factors.  Although the claimant has secured a successful outcome there is, in these circumstances, genuine uncertainty whether s/he would succeed in recovering his/her costs.   Costs will generally only be awarded by the court if the claimant can establish that the claim would have succeeded had it proceeded to a full hearing.  In anything other than the clearest case this may be difficult to do as the court has expressed reluctance to embark upon a lengthy and expensive inquiry into the merits of a claim that has become academic for all purposes other than the determination of costs.
  In light of that uncertainty no costs settlements are agreed to avoid expending further public funds for the sole purpose of determining which public authority should pay the claimant’s costs - the defendant or the LSC.   
127. The LSC proposes to consider the appropriateness of the use of CFAs at the point at which permission has been granted.  Because of the uncertainty that the claimant can recover his/her costs if the defendant makes a favourable offer of settlement after that point, proceedings for judicial review cannot properly be characterised as proceedings in which reasonable costs are recoverable if the case is successful.  It follows that judicial review does not meet a key criterion identified by the LSC for the refusal of public funding in favour of CFAs.  Furthermore, this is not a criterion that can properly be discarded. Unless a claimant is entitled to reasonable costs in the event of a successful outcome, it can never be reasonable to refuse funding in favour of a CFA. The viability of any system of funding through CFAs depends entirely upon the claimant being able to secure his costs if his claim succeeds.

The creation of litigation no go areas 
128. The second flaw in the proposal is that the introduction of CFAs in the field of judicial review will create litigation no go area which will strike at the heart of the client base which the LSC is seeking to prioritise, namely the vulnerable who face social exclusion. 
  
129. A very high proportion of those judicial review challenges that are currently publicly funded are brought by extremely vulnerable claimants who are wholly without means.   Frequently, the whole purpose of the challenge is to secure a social welfare benefit which the defendant decision maker has denied to them.   Proceedings for judicial review present the only opportunity for judicial oversight of the decision making process.   In other areas such as mental health or prisoners’ rights, access to the courts through judicial review serves to protect against a different kind of vulnerability; it can provide the only mechanism for independent oversight of the lawfulness of the exercise of highly coercive powers of, and incidental to, detention.   
130. The decisions under challenge are ones which generally involve the exercise of judgment and discretion within a complex statutory framework.  The assessment of the merits of a proposed challenge is, therefore, far from straightforward in many cases. This contrasts with the position in personal injury cases where, once all the facts are known, there is little difficulty in identifying the prospects of success.

131. These two factors militate very strongly against a workable system of funding claims by the use of CFAs. Claimants will rarely be told that the merits of the claim are overwhelming.  However, on any less favourable assessment they will feel greatly exposed to a real risk of debt on a scale they will never be able to repay.  But, again in contrast to the field of personal injury claims, this difficulty cannot be overcome by taking out insurance.  Standard before the event insurance does not cover insured persons for claims for judicial review.  Although available in principle after the event, the cost of the premium is prohibitively expensive in cases where no remedy of damages is sought. 
132. It seems that insurers consider a claim for damages to be an essential safeguard for providing after the event insurance, probably because they can recover their costs from the damages if they cannot do so from an unsuccessful litigant. This is a safeguard that simply cannot be offered to insurers in judicial review proceedings because in all but the most exceptional cases no damages are sought.  
133. ALBA’s survey bears this out. Only two individuals had conducted cases in which an offer had been made by insurers.  In one of the cases, where the merits were assessed as 80%, the premium was 50-70% of the insured sum.  In the other the premium was £10,000 in a case where the merits were assessed as 70%.  The cost of the premium makes it entirely unrealistic for claimants who qualify for legal aid to secure insurance.

134. At paragraph 4.27 of the paper the LSC provides the example of claims arising out of the provision of educational services, as an area of litigation which has proved difficult to insure.  The cause of the problem was put down to the merits only becoming clear at a late stage.  This presents a very different type of obstacle to the one arising in judicial review proceedings for it is not one that is an unalterable aspect of the claim itself.  

135. In addition to the difficulty in securing insurance, the uncertainty surrounding the recovery of costs in the event of settlement is bound to make lawyers extremely wary of entering CFAs even if claimants are prepared to take the risk. They are unlikely to do so in anything other than the most clear cut cases.
136. The approach of the LSC appears to contradict the views expressed by Lord Bingham in Callery v Gray (Nos 1 and 2):

“The 1999 Act and the accompanying regulations had (so far as relevant for present purposes) three aims A second aim was to improve access to the courts for members of the public with meritorious claims. It was appreciated that the risk of incurring substantial liabilities in costs is a powerful disincentive to all but the very rich from becoming involved in litigation, and it was therefore hoped that the new arrangements would enable claimants to protect themselves against liability for paying costs either to those acting for them or (if they chose) to those on the other side.”

137. In addition, Lord Bingham observed that the absence of an accessible market for after the event insurance (as is the case with judicial review) could prove fatal to the funding regime contemplated by CFAs.

138. In ALBA’s view, the refusal of public funding where the LSC considers the case suitable for a CFA will inevitably lead to the creation of litigation no go area where formerly judicial review claims were publicly funded.  The erosion of litigation in this field is completely contrary to the stated intentions of the LSC, namely to prioritise the funding of meritorious claims
 brought by those who are most vulnerable and face social exclusion. This raises serious questions about the compatibility of this proposal with claimants’ right of access to the courts.
139. There will be a small number of claimants who will be prepared to continue with their claims unassisted by lawyers, despite the costs risks.  However, most will neither know nor understand the complexities of the relevant statutory regimes or the principles of administrative law that must be applied in resolving the dispute. This again raises the issue of whether the claimants’ right of access to the courts is being secured.  It also has implications for the functioning of the Administrative Court. There will be an inevitable protraction of court hearings because judges will no longer be assisted by lawyers in the preparation of relevant evidence and detailed skeleton arguments.  

(3) An increase in the cost to the public purse

140. In the unlikely event that claimants were to enter into CFAs after permission was granted, the practice of settling cases on a drop hands basis as to costs is bound to change. 
141. Claimants’ lawyers will be unable to agree no costs settlements as they will go unpaid for their work despite the successful outcome.  This will have a number of detrimental consequences, not least to the public purse.  An uncomfortable conflict will arise between the interests of clients and their lawyers. The Administrative Court will be flooded with cases which would formerly have settled but which, under a CFA system, will either fight on the merits or proceed to a hearing on the sole issue of costs.  This will drive up the costs of litigation which the defendant public authority will have to pay in the event the claimant succeeds, on the basis of an uplift of 100 %.   
142. The LSC’s stated concern is to reduce its own expenditure.  But, it would be surprising if the Commission were content to do this by increasing the expenditure of other public authorities. If the impact upon public spending generally is the focus, then the introduction of CFAs in the field of judicial review can only begin to make economic sense if more than 50% of challenges (including those that settle) fail after the grant of permission.   A success rate of more than 50 % will result in a CFA system costing more to the public purse.   We note that of 212 councils in England and Wales, 85% agreed that the introduction of CFAs has increased the annual costs to the authority of handling compensation claims. 

QUESTION
Q 21.
In what additional categories of case and in what circumstances should funding be refused on the grounds that a case appears suitable for a conditional fee agreement?  To what extent should the availability of funding be linked to the availability of insurance in support of a CFA?

143. ALBA is firmly of the view funding should not be refused in proceedings for judicial review on the grounds that a case appears suitable for a conditional fee agreement.  .Because of the uncertainty that the claimant can recover his/her costs if the defendant makes a favourable offer of settlement after permission has been granted, proceedings for judicial review cannot properly be characterised as proceedings in which reasonable costs are recoverable if the case is successful.  Furthermore, the refusal of funding will create litigation no go area where proceedings most need to be brought to help those in greatest need.  In addition, the refusal of funding will substantially increase the cost to the public purse. 

IV Costs protection
144. ALBA considers that he LSC’s approach to costs protection is deeply flawed. The issue should not be how much costs liability would create a disincentive for weaker claims. Instead the focus should be on the extent to which it would do so for meritorious claims. 
145. The claimants who will be affected by the proposal to have a £200 costs liability are those whose income and capital would otherwise qualify for public funding. In many cases they will be at or below income support levels. In other words, they are the very people likely to experience social exclusion which the LSC recognises as an important category for funding. These types of claimants are also a client group who will not readily seek advice and will easily be deterred from taking action. For people in that position, the risk of £200 costs liability is very substantial, as is the risk of paying the Defendant’s costs if after the event insurance is not available for a CFA. No matter how good the prospects of success we anticipate that many potential litigants will not proceed with their claims. Indeed this is the reasoning behind at least some of the proposals
.  
146. ALBA fails to see how social exclusion is tackled, or the needs of society are met, by frightening impoverished clients into abandoning their claims for fear of costs liability in the event of failure. The consultation paper appears to assume that there are a significant number of cases where clients bring trivial or optional complaints. That is not the case and the paper offers no evidence that it is.  If the LSC have based this assertion on evidence to the contrary, we would once again invite the LSC to disclose it.  Such claims would fail the existing public interest test and our experience is that advisers are scrupulous in applying this. The effect would instead be that clients would continue to endure unlawful conduct rather than enforce their rights. 
147. ALBA takes the view that if there is abuse and if weak or unnecessary claims are being pursued then the correct way to tackle this is through scrutiny of the existing scheme. If there is a concern that the cost benefit test fails to strike the right balance then guidance in the Funding Code could be changed to require a more explicit identification of the benefits to be achieved. 
148. In any case, in the field of judicial review, where the assessment of the merits is intrinsically difficult and many of the clients are drawn from the poorest and most vulnerable sections of society, the introduction of any form of costs liability is likely to frighten off large numbers of claimants with perfectly good claims.   Furthermore, those who do go on to litigate but lose might well do so because of poor advice that their claims were very strong. The problem of negligent advisers should not in ALBA’s view be tackled by punishing the clients who depend upon them.   Finally, the costs to public authorities of enforcing the costs award will unquestionably be greater than the sums that can be recouped. For these reasons ALBA is deeply opposed to the introduction of any costs liability. 
QUESTION
Q 25.
Should the cost protection be reduced in Non Family cases? If so what should the extent of liability be and are there categories of case or circumstances which should receive special attention?  What should the extent of cost liability be and how strong a disincentive would it create for weaker claims?
149. ALBA strongly opposes the suggestion that costs protection should be reduced in judicial review cases.  The proposal will adversely affect those whose income and capital would otherwise qualify for public funding. In many cases they will be at or below income support levels, the very people likely to experience social exclusion which the LSC recognises as an important category for funding.  Furthermore, if weak or unnecessary claims are being pursued then the correct way to tackle this is through scrutiny of the existing scheme; and if the cost benefit test fails to strike the right balance then guidance in the Funding Code could be changed.
150. In any case, in the field of judicial review, he merits is intrinsically difficult and the introduction of any form of costs liability is likely to frighten off large numbers of claimants with perfectly good claims.   Furthermore, the costs to public authorities of enforcing the costs award will unquestionably be greater than the sums that can be recouped. For these reasons ALBA is deeply opposed to the introduction of any costs liability. 

V The general cost benefit test 
151. Paragraphs 4.43 – 4.48 address several different types of claims (judicial review, claims against public authorities and housing). Some of these claims may involve damages but many will not. For example, most judicial review claims do not include claims for damages. Despite this, the consultation paper concentrates on damages in paragraphs 4.46 and in the question posed. 
152. This makes it difficult for us to respond. We accept the general principle that there should be proportionality between the costs incurred and the benefits gained. However, the paper appears to proceed on the basis that the benefits to the client have some monetary value, or are capable of being analysed as such. 
153. There are several reasons why this is difficult to apply in public law cases. 
(a)
The subject matter of the claim is in many cases unquantifiable in financial terms. What is the value to a prisoner in having a fair procedure followed when they are, for example, moved from one category to another?
(b)
Claims often have consequences making the actual quantification of the claim impossible. Where for example, a Claimant seeks an assessment of his/her community care needs that may result in a range of services being provided or none. 
(c)
We have already drawn attention to the importance of judicial review in promoting good administration and decision-making. 

154. Our concern with the use of the term proportionality is that it suggests some monetary value to be balanced in the equation against cost. 

QUESTIONS
Q 26.
 Should the Cost Benefit Test in the Code be strengthened to require proportionality between costs and damages in all categories where it currently applies? 

155. Where the claim seeks damages alone, then the Code should be strengthened as proposed.  Otherwise the current test (that the likely benefits justify the likely costs) more accurately characterises the proper balance between costs and benefits.  The current test should also apply to a claim which includes a claim for damages even if that is not the main object of the action.

156. In making these submissions we wish to stress that we do not in fact think that there is any substantial difference in the effect of the two different formulae. Practitioners are already very aware of the need to keep costs within reasonable bounds having regard to the nature of the points in issue. 
5.
OTHER CHANGES

I. Judicial Review- Devolved Powers

157. ALBA considers that there is no need to alter the current guidance.  This power is absolutely essential if urgent cases are to be brought before the Court without delay.   In relation to the concerns identified by the LSC at paragraph 5.16:-

(a)
For the reasons discussed elsewhere in this paper alternative funding is not a practicable option in judicial review proceedings; and
(b)
Where, the basis for funding relies to an extent on the case having a significant wider public interest, the issue of funding can be revisited once the urgency of the situation has receded after permission has been granted.  
(c)
Where the case is urgent no other administrative avenue is capable of responding as quickly and effectively as the courts. 
QUESTION

Q 34.
In what circumstances should suppliers retain devolved powers to grant emergency funding in judicial review cases? 
158. ALBA considers that there is no need to alter the current guidance.  This power is absolutely essential if urgent cases are to be brought before the Court without delay.  Furthermore, alternative funding is not a practicable option in judicial review proceedings; where the case has significant wider public interest, the issue of funding can be revisited once the urgency of the situation has receded after permission has been granted; and where the case is urgent no other administrative avenue is capable of responding as quickly and effectively as the courts. 
III Judicial Review- the presumption of funding
159. ALBA believes that the presumption of funding following the grant of permission should be retained.  In our experience it is very rare for alternative sources of public funding to be available after permission was granted which did not exist before. In such exceptional circumstances there is nothing objectionable if the LSC were to review funding.

QUESTION

Q. 35   In what circumstances may it be appropriate to refuse funding for judicial review after the court has granted permission?
160. ALBA takes the view that the presumption of funding should remain and questions the LSC’s suggestion that alternative funding will become available following the grant of permission.  However, if alternative funding becomes an issue which is worthy of investigation, then it would become appropriate for the LSC to review funding.

IV Appeals to the Court of Appeal

Q 36.
Should devolved powers be available to defend appeals to the Court of Appeal?
161. ALBA strongly approves the LSC’s proposal at paragraph 5.21 of the paper
SUMMARY OF ALBA’S VIEWS
Questions 

Introduction

Q 1.
Does the Funding Code strike the right balance between funding early advice and contested litigation? How far should reforms go to re-focus CLS funding towards early resolution and away from litigation?

162. Broadly we consider the existing Funding Code does strike the right balance for judicial review. Both funding criteria and the Court’s own criteria for granting relief direct attention to alternative means to resolve the dispute. We do not support any further rule restricting funding. However, we do see the merit in requiring advisers explicitly to identify what alternatives are available and to consider whether they would be a better means of resolving the dispute. 
163. If CLS funding is to be re-focussed away from litigation then it is indispensable that adequate funding is available so that clients have expert advice and representation throughout the ADR process. 

Q 2.
Are there any reforms of the Funding Code which should be considered but are not specifically covered by this consultation e.g. in areas such as public law children cases and housing?
164. Yes. As noted in the section on CFAs, specific rules have developed on the recovery of costs in judicial review proceedings. The Code should include criteria as to the circumstances in which Claimants should pursue applications for costs alone. 
Q 3.
Given the current serious pressure on the CLS budget and the need to live within budget, are there other areas, not covered in this consultation, where savings could be made?
165. No. 
Q 4. 
Is it appropriate to concentrate savings on the upper eligibility limit for Legal Representation? Should the upper limit for Legal Help and legal Representation be aligned? What forms of safeguard should be introduced to protect the most vulnerable clients? 

166. ALBA does not support changes in the rules on financial eligibility. The current limits for income do not include in the scope of funding any who cannot properly be described as excluded or among the poorest in society. 
167. If any changes are to be made then there should be a power to disregard the limit in exceptional cases. That should not be limited to cases where liberty or safety but should apply in any case of overwhelming importance to the client or involving a serious interference with their fundamental rights. 
Q 5. 
What forms of safeguard or exemption should apply if the £100,000 equity disregard is abolished? Should the £100,000 mortgage cap be retained? 

168. ALBA does not support changes in the rules on the equity disregard or mortgage disregard. 
169. If any changes are to be made to the equity disregard then: 
(a)
There should be a power to disregard the limit in exceptional cases. That should not be limited to cases where liberty or safety but should apply in any case of overwhelming importance to the client or involving a serious interference with their fundamental rights. 
(b)
There should also be a sliding scale (as described in the paper) so that those on low incomes at or approaching income support levels do not have any capital in their home taken into account. 
(c)
There should be a power to allow a greater amount of mortgage to be set off against equity in the home where the applicants’ circumstances have changed significantly since the initial liability for the mortgage was incurred. 

Q 16.
In what circumstances should Legal Representation be refused on the grounds that an existing complaint or Ombudsman scheme has not been first pursued?  What forms of complaint and Ombudsman schemes are most appropriate for such an approach?
170. ALBA takes the view that that not all alternative complaints mechanisms are designed to, or have jurisdiction to, consider issues which may be brought before the courts.  Although ALBA welcomes attempts to resolve public law disputes without recourse to the courts wherever possible, it considers that the public law Bar already seeks to identify and use alternative remedies before recourse to the courts.  The existence and utility of alternative remedies is a matter for case by case judgment and the existing Funding Code and permission stage for judicial review act as effective mechanisms to ensure that cases are not pursued where alternative remedies are available and effective.
171. To impose a rigid requirement that alternative complaint mechanisms be pursued, even in circumstances in which they were not appropriate would needlessly impose costs on these alternative bodies, would in many cases lead to delays and duplication; and 
may deprive claimants, in cases of complexity or urgency, of access to the court to achieve an effective remedy.  This would conflict with the principle established in the case of R v Lord Chancellor’s Department, ex parte Witham [1998] QB 575 and/or may breach Article 6 of the Human Rights Act.

Q 20.
How can the Commission encourage the wider use of Non Family mediation and other forms of ADR? In what circumstances should the Commission require mediation to be pursued?  What further steps could be taken to promote more mediation of Clinical Negligence disputes?

172. ALBA has some very real concerns at the approach taken in the paper towards ADR.  In appropriate cases there are no doubt that ADR can provide real benefits to the parties.  However, the LSC has wrongly assumed that ADR is not routinely considered in public law cases; and has significantly overstated the cost advantages of ADR compared to judicial review cases.  Experience to date shows that it is not easy to devise a workable ADR scheme for public law cases.  Nonetheless, the LSC appear to be proceeding on the basis that it can introduce ADR by compulsion without publishing any criteria for doing so; and without acknowledging that any proposals should be market tested.

173. ALBA strongly believes that any procedure adopted by the Commission must be transparent.  The formulation of criteria for identifying ADR cases must be published, consulted upon and debated.  Because there are so many uncertainties about how ADR in public law might work, ALBA strongly believe that no scheme can be introduced until a pilot scheme has been set up, monitored and evaluated.

174. ALBA therefore believes it is premature for the LSC to seek views on how the Commission can encourage wider use of Non Family mediation beyond seeking broad assent to the proposition that ADR has real benefits in appropriate cases.  
175. ALBA vigorously opposes the proposal that the Commission should require mediation to be pursued before funding litigation at this stage.  Such a step potentially breaches Article 6 of Schedule 1 to the Human Rights Act.  It also puts that cart before the horse.  Considerably more work must be undertaken by the LSC before it is appropriate to introduce compulsory ADR.

QUESTION
Q 21.
In what additional categories of case and in what circumstances should funding be refused on the grounds that a case appears suitable for a conditional fee agreement?  To what extent should the availability of funding be linked to the availability of insurance in support of a CFA?

176. ALBA is firmly of the view funding should not be refused in proceedings for judicial review on the grounds that a case appears suitable for a conditional fee agreement.  .Because of the uncertainty that the claimant can recover his/her costs if the defendant makes a favourable offer of settlement after permission has been granted, proceedings for judicial review cannot properly be characterised as proceedings in which reasonable costs are recoverable if the case is successful.  Furthermore, the refusal of funding will create litigation no go area where proceedings most need to be brought to help those in greatest need.  In addition, the refusal of funding will substantially increase the cost to the public purse. 

Q 26.
 Should the Cost Benefit Test in the Code be strengthened to require proportionality between costs and damages in all categories where it currently applies? 

177. Where the claim relates to damages alone then we agree that there can and should be a relationship of proportionality between the damages and costs. However, damages may not be the main focus or object of the claim. The claim might, for example seek to establish the lawfulness of some past detention. In that case a more general cost benefit test might apply whatever the quantum of damages. 
178. In making these submissions we wish to stress that we do not in fact think that there is any substantial difference in the effect of the two different formulae. Practitioners are already very aware of the need to keep costs within reasonable bounds having regard to the nature of the points in issue. 
Q 25.
Should the cost protection be reduced in Non Family cases? If so what should the extent of liability be and are there categories of case or circumstances which should receive special attention?  What should the extent of cost liability be and how strong a disincentive would it create for weaker claims?
179. ALBA strongly opposes the suggestion that costs protection should be reduced in judicial review cases.  The proposal will adversely affect those whose income and capital would otherwise qualify for public funding. In many cases they will be at or below income support levels, the very people likely to experience social exclusion which the LSC recognises as an important category for funding.  Furthermore, if weak or unnecessary claims are being pursued then the correct way to tackle this is through scrutiny of the existing scheme; and if the cost benefit test fails to strike the right balance then guidance in the Funding Code could be changed.
180. In any case, in the field of judicial review, he merits is intrinsically difficult and the introduction of any form of costs liability is likely to frighten off large numbers of claimants with perfectly good claims.   Furthermore, the costs to public authorities of enforcing the costs award will unquestionably be greater than the sums that can be recouped. For these reasons ALBA is deeply opposed to the introduction of any costs liability. 

Q 26.
Should the General Cost Benefit Test in the Code be strengthened to require proportionality between costs and damages in all categories where it currently applies? 

181. Where the claim seeks damages alone, then the Code should be strengthened as proposed.  Otherwise the current test (that the likely benefits justify the likely costs) more accurately characterises the proper balance between costs and benefits.  The current test should also apply to a claim which includes a claim for damages even if that is not the main object of the action.

Q 34.
In what circumstances should suppliers retain devolved powers to grant emergency funding in judicial review cases? 
182. ALBA considers that there is no need to alter the current guidance.  This power is absolutely essential if urgent cases are to be brought before the Court without delay.  Furthermore, alternative funding is not a practicable option in judicial review proceedings; where the case has significant wider public interest, the issue of funding can be revisited once the urgency of the situation has receded after permission has been granted; and where the case is urgent no other administrative avenue is capable of responding as quickly and effectively as the courts.
Q. 35   In what circumstances may it be appropriate to refuse funding for judicial review after the court has granted permission?
183. ALBA takes the view that the presumption of funding should remain and questions the LSC’s suggestion that alternative funding will become available following the grant of permission.  However, if alternative funding becomes an issue which is worthy of investigation, then it would become appropriate for the LSC to review funding.

Q 36.
Should devolved powers be available to defend appeals to the Court of Appeal?
184. ALBA strongly approves the LSC’s proposal at paragraph 5.21 of the paper
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