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Introduction

1. The opportunity for challenging discrimination in judicial review proceedings has long since been appreciated.  Most cases so far have focused on challenges to discriminatory legislative measures or the vires of certain anti-discrimination legislative measures (for example, R v Secretary of State for Employment, ex parte Equal Opportunities Commission [1995] 1 AC 1
; R (on the application of Amicus –MSF section and others) v Secretary of State for Trade and Industry and Christian Action Research Education and others (Interveners) [2004] EWHC 860 (Admin)
).  The RRA in its original enactment contained a broad statutory duty imposed upon local authorities ‘to make appropriate arrangements with a view to securing that their various functions are carried out with due regard to the need (a) to eliminate unlawful racial discrimination; and (b) to promote equality of opportunity, and good relations, between persons of different racial groups.’
  However, this duty was of little practical impact, in part because of the courts’ approach to it and in part because of the absence of any institutional framework to support and enforce it.
    With rare exceptions
 there was little challenge to discriminatory decision making by public authorities under the SDA, RRA or DDA until recently. More recently, there has been indications from the courts that the principle of equality has developed into a constitutional norm and, therefore, a fundamental public law obligation (A v Secretary of State for the Home Department. [2005] 2 AC 68)
.

2. However, the opportunities for challenging discriminatory decision- making by public authorities, in judicial review proceedings, has increased significantly in recent years.  This is because of specific amendments to the SDA, RRA and DDA and the enactment of the Equality Act 2006.
  In particular, 

a. New statutory torts have been created, outlawing discrimination by public authorities;

b. New general statutory duties upon public authorities to have ‘due regard’ the need to achieve certain equality objectives have been created, as have specific statutory duties upon particular public authorities.

3. Importantly, whilst the SDA, RRA, DDA and EA contain an exclusive procedural and remedial framework,
 so that proceedings may only be brought in respect of the unlawful acts created in accordance with the procedures provided for under the Acts, this expressly does not affect any rights in judicial review. 
   

4. This is a particularly important time to be considering the impact of discrimination law on the scope of public law and judicial review proceedings because of the decision of the Court of Appeal in Secretary of State for Defence v Elias [2006] EWCA Civ 1293.  This case demonstrates the very real significance of discrimination law to public authority decision making.

The Unlawful Acts: Public Functions

5. The SDA,
 the RRA,
 the DDA
 and the Equality Act 2006
 outlaw discrimination by public authorities in the exericising of their public functions. These are very important provisions, providing wide ranging prohibitions on discrimination by public authorities.   Whilst discrimination by public authorities has always been outlawed in the provision of services, the courts have given a narrow reach to these provisions such that their impact on the exercising of public functions has been limited.
 

6. The SDA, the RRA, the DDA and the EA each provide that it is unlawful for a public authority in carrying out any functions of the authority to do any act which constitutes discrimination.
  It is also unlawful for a public authority to sexually harass a person in the carrying out of their functions;
 or to racially harass a person
 in relation to the exercising of a function connected with the provision of any form of social security; healthcare; or any other form of social protection; or any form of social advantage.
 
7. These provisions create exclusive wrongs in that treatment made unlawful by any other provision of the SDA, RRA, DDA or EA, (or which would be but for an exemption), will not fall within these public functions provisions (and there are many other unlawful acts which impact upon public authorities).

8. ‘Discrimination’, for these purposes, is defined by the enactments themselves and in broad summary, addresses;

a. direct discrimination – this form of discrimination is concerned with less favourable treatment on protected grounds (gender, race and  religion or belief
, but not disabilty
);

b. Indirect discrimination – this form of discrimination is concerned with the unjustified application of neutral rules which disadavantage disproportionately members of a  protected group;

c. Victimisation – this form of discrimination is concerned with less favourable treatment for reasons connected with the enforcement of the anti-discrimination enactments;

d. Disability –related discrimination’ – this form of discrimination is concerned with unjustified less favourable treatment related to (broadly) disability, which is wide enough a concept to capture incidences of direct and indirect discrimination;

e. A failure to comply with a ‘reasonable adjustments’ duty – this form of discrimination is concerned with breaches of the reasonable adjustments duties.  These duties are imposed on public authorities and, importantly require them to take positive steps directed at eliminating barriers to equality in access to and the enjoyment of social benefits.

9. ‘Harassment’ is defined by each of the Acts but is only outlawed in terms by public authorities in the exercising of their functions in the case of racial harassment.

10. ‘Public authorities’, for these purposes, are defined in the same way as the Human Rights Act 1998.  Accordingly, a ‘public authority’ includes any person ‘certain of whose functions are functions of a public nature’.
  Certain public authorities are expressly excluded for the scope of these unlawful acts.  They are both Houses of Parliament; the Security Service; the Secret Intelligence Service; the Government Communications Headquarters and a unit or part of a unit of any of the naval, military or air forces of the Crown, which is required by the Secretary of State to assist the Government Communications Headquarters in carrying out its functions.

11. The public functions covered by these unlawful acts cover a wide range of conduct not otherwise falling within the scope of the SDA, RRA, DDA or EA.  They will include arrests made by the police, the charging and prosecution of alleged offenders;
 the preparation of pre-sentence reports; the regulatory and law enforcement functions of bodies such as HM Revenue and Customs; local authority licensing functions; tax inspection and collection; trading standards activities; decisions by highway authorities
;  prison disciplinary and allocation decisions; the formulating or carrying out public policy (for example, devising policies and priorities in health, education and transport etc or making decisions on the allocation of public money) and the exercise of statutory duty or statutory powers or discretion in certain circumstances (for example, a Secretary of State refusing to give leave to enter or remain under immigration provisions). 

12. There are a large number of exceptions to the ‘public functions’ unlawful acts created by the SDA, RRA, DDA and EA.  All the enactments exclude; acts which are made unlawful by any other provision of the SDA, RRA, DDA or EA, or which would be so but for an exemption;
 the exercise of a judicial function or anything done on behalf of or on the instructions of a person exercising a judicial function (in both the previous cases, respecting the constitutional independence of the judiciary)
; the preparing, passing, confirming, approving or considering any enactment (including enactments of General Synod of the Church of England
); the making of a statutory instrument by a Minister of the Crown or by a Scottish Minister or member of the Scottish Executive; certain immigration decisions together with guidance issued about the making of such decisions and decisions not to institute or continue criminal proceedings, or anything done for the purposes of reaching, or in pursuance of, such a decision (but not to institute criminal proceedings). The RRA also makes specific provision in relation to immigration functions.  
  Outside of these specific exemptions, immigration functions, like all functions are covered.
13. The EA too enacts specific exemptions to the public functions provisions.
 The EA excludes actions in relation to a school curriculum, admission to a faith school, acts of collective worship in schools, the governing body of a faith school, transport to or from a faith school (permitting education authorities to continue to provide school transport to faith schools but to remain under no obligation to make similar provision for those seeking to go to non-faith schools) and any decision to establish, alter or close any school and the exercise by the local authority of its powers to promote the economic, social and environmental well-being of their area.
 Provision is also made exempting certain immigration functions.  As with the RRA, the exemptions are apparently wide. Firstly, a wide exception permits the immigration and nationality department to discriminate in connection with a decision to refuse entry or refuse or vary leave to enter or remain in the UK on the grounds that such exclusion is ‘conducive to the public good’ or that  ‘it is undesirable to permit the person to remain in the UK’.
 These exceptions mean that the Immigration and Nationality Department have wide powers to discriminate on grounds of a person’s actual or presumed religion or belief when making decisions on entry clearance and leave to remain, whether related to actual behaviour (as opposed to the mere membership of a religious group or holding of a religion belief).    Secondly, the EA permits immigration officers to discriminate in the determination of applications for entry clearance or applications for leave to enter or remain in the UK from ministers of religion and other persons who hold office or a position or provides services in connection with a religion or belief and that religion or belief ‘is not to be treated in the same way as other religions or beliefs’ or that their admission to the UK is ‘conducive to the public good’.
  This provision was inserted as a positive action measure in response to the request of a number of different minority faiths in order to enable them to bring to the UK ministers of their religions who they had not been able to train or recruit within the UK.  Consequently where a particular religious community has a shortage of ministers it can request that the immigration procedures are expedited in order to permit a minister of their religion to enter the UK more quickly than others.

14. Exemptions are also made for acts done under statutory authority.  Section 51A of the SDA provides that none of the unlawful acts (except those under Part 2
 or those applicable to vocational training) render unlawful any act done by a person if it was necessary for that person to do it in order to comply with the requirement of an existing statutory provision within the meaning of section 51.  An ‘existing statutory provision’ is any provision of an Act passed before the SDA or an instrument approved or made by or under an Act passed before the SDA (including one approved or made after the passing of the SDA) and any Act passed after the SDA which re-enacts with or without modification a provision of an Act passed before the SDA, insofar as the re-enacted provision is concerned.

15. The RRA,
 DDA
 and the EA
 exempt discriminatory acts done in necessary compliance
 with any enactment or Order in Council; any instrument made under any enactment by a Minister of the Crown; or necessarily to comply with any condition or requirement imposed by a Minister of the Crown by virtue of any enactment.  In the case of the EA, the same applies in respect of any Measure of the General Synod of the Church of England.   These provisions mean that the RRA,
 DDA
 and the EA
 are not prioritised over other legislative measures. Importantly, the exemption in the RRA does not apply to discriminatory acts done on grounds of race, ethnicity or national origin falling within the scope of the provisions identified in section 1(1B) RRA.
   Similar provision is made in the SDA but in respect of statutory measures existing at the time of the enactment of the SDA only and applicable only to discriminatory acts outside he employment and related fields.

16. The RRA makes express provision in relation to nationality and residence conditions under section 41(2).  It exempts discriminatory acts done on the basis of nationality or place of ordinary residence or the length of time a person has been present in or resident in or outside the UK or in an area within the UK, where the act is done in necessary
 performance of an enactment.
   There is much criticism of this exemption.

17. The Government’s proposals for regulations outlawing sexual orientation discrimination by public authorities propose making the same provision in respect of functions and sexual orientation discrimination as seen in the SDA, RRA and EA.
   
18. These unlawful acts create a legal basis for challenging decisions by public authorities.  In Secretary of State for Defence v Elias [2006] EWCA Civ 1293, the Court of Appeal upheld the decision of the administrative court quashing a racially discriminatory scheme adopted by the Secretary of State. Mrs Elias challenged, through judicial review proceedings, the Compensation Scheme, announced by the Parliamentary Under-Secretary of State for Defence in Parliament on 7 November 2000, “to repay the debt of honour” owed by the UK to “British civilians” who were interned by the Japanese during the Second World War. There was no definition of “British” and there was no reference at that time to the need to demonstrate any other links with the UK, to “belonging to Britain” or to any other defined eligibility criteria. Thereafter, the government decided that being a British citizen was not sufficient to entitle a person to an award under the scheme but instead a person must have been born in the U.K. or have one or more parent, or grandparent, born in the UK.  Mrs Elias challenged the scheme on the grounds that it directly or indirectly discriminated against her on grounds of national origins (a protected ground under the RRA).  The Administrative Court and then the Court of Appeal, in an important judgment, concluded that the scheme was indirectly discriminatory against those of non-UK national origins and such was unjustified and gave declaratory relief in those terms.

Remedies

19. Each of the causes of action described above give rise to actionable torts in the County Court and the remedies for claims of discrimination closely match the remedies available in other claims for breach of a statutory tort.
 Compensation may be awarded, including compensation for injury to feelings
 and aggravated damages.
  Compensation is otherwise generally to be assessed in the same way as with any other statutory tort. 
  There is some authority indicating that exemplary damages might be awarded in an appropriate case. 
  However, in judicial review proceedings, damages for an unlawfully discriminatory measure may not be awarded in the discretion of the court (bearing in mind the entitlement to the same in a County Court action), particularly where declaratory relief, a quashing order or mandatory order is more appropriate because a lawful exercise of the public power in issue may not result in damage to the claimant.
  This should be had regard to in deciding the forum for challenging discriminatory action by public authorities which, where there is an individual victim, will – absent a desire for strategic action-  usually be better litigated in the County Courts.

The Equality Duties: Introduction

20. The new statutory equality duties provide a clear framework for challenging the decisions of public authorities against a bench mark not only of non-discrimination but also, importantly, more proactive equality obligations, including the promotion of equality and good relations between protected groups.

21. The Race Relations Act 1976 (RRA) 
, the Sex Discrimination Act 1975 (SDA)
 and the Disability Discrimination Act 1995 (DDA)
 now all create important statutory equality duties.  These statutory duties are intended as an important tool for mainstreaming equality policy and practice.  Their origins lie, in the first place, in the RRA which was amended following the Stephen Lawrence Inquiry Report
 and its identification of ‘institutional discrimination’.   The Stephen Lawrence Inquiry Report defined ‘institutional racism’ as:

the collective failure of an organisation to provide an appropriate and professional service to people because of their colour, culture or ethnic origin.  It can be seen or detected in processes, attitudes and behaviour which amount to discrimination through unwitting prejudice, ignorance, thoughtlessness, and racist stereotyping which disadvantage minority ethnic people.
 

22. This led to legal reform to address such discrimination and that included the creation of positive duties on public authorities to address race discrimination.
  The DDA and then the SDA were amended thereafter to add similar duties in respect of disability and sex.  The details of the duties are explored below.  

23. In summary, the duties fall into two groups.  Firstly, general duties are imposed on public authorities requiring that they have ‘due regard’ to the need to achieve certain equality objectives (including the promotion of equality of opportunity and the elimination of unlawful discrimination and harassment).  Secondly, specific duties are also imposed on certain public authorities, requiring that they take designated action. The equality Commissions have various’ responsibilities and powers for securing compliance with the duties.  

24. Specific disability duties are also imposed on certain private and state actors (including public authorities and transport and service providers).  These are also important and impose proactive obligations on public authorities to make ‘reasonable adjustments’ in relation to service delivery; in the exercising of public functions and in transport delivery. The remedies available vary but an extensive survey is outside the scope of this paper.

25. The new statutory equality duties are extremely important.  In broad terms, these duties are directed at addressing institutional and structural discrimination.  Institutional discrimination in this context refers to the practices and processes, sometimes informal, invisible or attitudinal, of organizations that have the effect of disadvantaging certain groups.  These phenomena are almost impossible to address through the statutory torts by individual enforcement
 and require pro-active action to identify them and address them.  Structural discrimination refers to entrenched social disadvantage associated with membership of a particular class that might include segregation and social exclusion.
  Structural discrimination often has the effect of reinforcing disadvantage, by the replicating of disadvantage through sometimes negative practices and policies, and again it may be very difficult to identify a particular discriminatory act causing disadvantage. Remedying these patterns of disadvantage requires positive intervention.  The statutory duties now in the SDA, RRA and DDA go someway to achieving this though, as discussed below, the duties as presently crafted are flawed. They have the capacity to mainstream equality norms and create a statutory basis for securing change to organizational practices. They are explored in detail below. 

26. Criticisms can be made of the model adopted for the statutory duties under the SDA, RRA and DDA. Other jurisdictions have enacted more compelling statutory duties directed at remedying disadvantage and increasing fair representation and participation.
  The content of the duties vary but in general the more compelling duties are outcome focussed.  This approach might be contrasted with the explicit approach taken in the main anti-discrimination enactments, which as will be seen below, on their face are arguably concerned principally with the formalities of process and procedure (though they some greater substance has been achieved through their innovative interpretation and use, as is discussed below).  As will be seen below, the statutory duties imposed by the SDA, RRA and DDA all require public authorities (only) to have ‘due regard’ to a series of specified ‘needs’ (‘to eliminate unlawful discrimination’, for example.). The duties might be criticized for being bureaucratically focussed (‘due regard’ and other bureaucratic obligations to monitor etc) without any express obligations to achieve substantive results, cf. the duties in South Africa which bolster their more substantive  - and affirmative action - equality guarantees
).  However, case law (and Elias, in particular) demonstrates that the duties have real substantive value.

The Race Equality Duties

27. Section 71(1) of the RRA, as substituted by the Race Relations (Amendment) Act 2000, requires all public authorities listed in Schedule 1A to the RRA, in carrying out their functions, to have due regard to the need ‘to eliminate unlawful racial discrimination; and to promote equality of opportunity and good relations between persons of different racial groups.’ No express reference is made to harassment, no doubt because the express harassment provisions post –dated the enactment of the new section 71.  However, on a purposive construction, section 71 can implicitly be read as covering harassment, under either of the limbs just described.

28. Schedule 1A of the RRA lists, either by description or by name, bodies within central government, local government, the National Health Service, police, public museums and galleries, regulatory bodies as well as the governing bodies of all maintained schools and of all colleges and universities.  The total number of authorities subject to the general duty is more than 43,000.
  The Secretary of State has power to amend Schedule 1A to add or remove listed public authorities
 and that power has been exercised.

29. A number of specific duties are imposed by Order
 on the main public authorities (listed in a Schedule to the Order), including to publish a Race Equality Scheme.  The Race Equality Scheme should state which of its functions and policies the authority has assessed as relevant to meeting the general duty and how it intends to fulfil its general duty under section 71(1), RRA and the duties under the Order
. The Race Equality Scheme must set out the authority’s arrangements for; assessing and consulting on the likely impact of its proposed policies on the promotion of race equality; monitoring its policies for any adverse impact on the promotion of race equality; publishing the results of assessments and monitoring; ensuring public access to information and services which it provides; training staff in connection with the general and specific duties. 
   

30. The Order does not require in terms that the steps identified actually be undertaken, merely that the arrangements in respect of them be identified.
 However, such is likely to be required if compliance with the general duty is to be secured.

31. Specific duties on schools and on colleges and universities require them to prepare and maintain a Race Equality Policy; assess the impact of their policies, including the race equality policy on pupils, students, staff and parents of different racial groups and monitor the operation of those policies by reference to their impact on pupils and students, staff and parents of different racial groups.
 Obligations to monitor staff in post and applicants for employment, training, promotion and the numbers who receive training; benefit or suffer a detriment as a result of a performance assessment; are involved in grievance procedures or are the subject of disciplinary procedures or cease to be employed by that employer are imposed on specified authorities.

The Disability Equality Duties

32. Section 49A of the DDA
 makes it a duty of every public authority in carrying out its functions to have due regard to; the need to eliminate unlawful disability discrimination; the need to eliminate harassment of disabled people; the need to promote equality of opportunity between disabled persons and others; the need to take steps to take account of disabled people’s disabilities even where that involves treating disabled people more favourably; the need to promote positive attitudes towards disabled people and the need to encourage participation of disabled people in public life. The general disability equality duty is then more broadly framed that under the RRA. Further, it applies to public authorities generally – that is, to ‘every public authority’
 - rather than applying to an exclusive list (albeit a very long one) of public authorities, as in the case of the RRA.
 Public authorities, for these purposes, include bodies ‘…certain of whose functions are functions of a public nature’
 and will therefore embrace certain  commercial and voluntary sector bodies which, whether under contract or other arrangements, are ‘in effect exercising a function which would otherwise be exercised by the state – and where individuals have to rely upon that person for the exercise of the governmental function.’’
 .     In relation to a particular act, a body will not be a public authority by application of this definition if the nature of the act is private.  Whether functions carried out by a private or voluntary sector organisation are ‘functions of a public nature ‘ is ultimately a matter for the courts.

33. Specific disability equality duties are imposed by regulations under the DDA
.  Public authorities listed in Schedule 1 to the Regulations (which include the main bodies within central and local government, the National Health Service, police authorities etc) are required to publish a Disability Equality Scheme
.  This must state; the steps the authority will take towards fulfilment of their general duty; the ways in which disabled people have been involved in its development; the authority’s methods for assessing the impact or likely impact of their policies and practices on equality for disabled people; the authority’s arrangements for gathering information about the effect of their policies and practices on disabled people in employment (including recruitment, development and retention), education, service provision and public functions more generally  and making use of such information in complying with the general duty.  Unlike the duties under the RRA, the specific disability duties require that within 3 years of publishing their scheme, an authority must take the steps identified in its scheme for the fulfillment of the general equality duty and for gathering information.
  

34. The Regulations
 also require every Secretary of State listed in Schedule 2 and the National Assembly for Wales  (and, the Scottish Ministers)
 every three years to publish a report giving an overview of progress towards equality of opportunity between disabled people and others in the sector covered by her or his department, or in Wales (or Scotland), and setting out proposals for coordination of action by public authorities within that sector or nation,  to bring about further progress towards disability equality. 

The Gender Equality Duties

35. The last set of statutory duties are those introduced by the EA which amend the SDA to introduce a general sex equality duty, requiring public authorities in carrying out their functions to have due regard to the need to eliminate unlawful discrimination and harassment, and to promote equality of opportunity between men and women. 
  ‘Unlawful discrimination’, for these purposes, means the acts made unlawful under the SDA and a contravention of terms of contracts having effect in accordance with an equality clause (under the EPA).
   This falls short of the auditing obligations that are seen in other jurisdictions addressing pay
 but it is likely to prove significant nonetheless, particularly having regard to the specific statutory duties now enacted, as described below.

36. As with the DDA, the SDA defines ‘public authority’ as including ‘any person who has functions of a public nature’ and the duty applies to any public functions, namely ‘functions of a public nature’.
  Accordingly, as with the disability equality duty, the scope of application is potentially very wide, applying not only to ‘pure’ public authorities but also to voluntary bodies and private sector actors when, and to the extent that, they are carrying out public functions. 

37. Specific gender equality duties
 have now been enacted.
  The new duties are somewhat different to those proposed. This is explained by Explanatory Memorandum, as follows:

“In October 2005, the Government published “Advancing Equality for Men and Women”, a consultation inviting views on how the order making powers in what is now section 76B of the SDA should be exercised to ensure the better performance of the general duty in what is now section 76A. These centred around three main requirements, for public authorities to: 

• draw up and publish a gender equality scheme; 

• develop and publish a policy on their equal pay arrangements; and 

• ensure that they assess the impact of new legislation, policies, employment and service delivery changes. 

The proposals were designed to mainstream gender equality considerations in policy-making and service provision, and allow for flexibility so that public authorities could comply with their gender equality duties while performing their functions as public authorities…. Overall there was a very broad welcome for the Government’s proposals and especially for a statutory duty to take proactive steps in promoting gender equality with an emphasis on outcomes. …... After the consultation, Government has given further detailed consideration as to how to ensure that any requirements in respect of handling gender pay gap issues could be made workable, effective, outcome focussed and within the scope of the general gender equality duty. The Government also wanted to take account of the fact that many public authorities had, since 2003, undertaken pay reviews and are working on the findings arising from them. In particular, it considered how best to ensure that the specific duties require public authorities to address all the various causes of the gender pay gap and not just equal pay as covered by the Equal Pay Act 1970. This consideration has resulted in the wording that currently appears in Article 2(5) of the Order.”

38. The specific gender equality duties are imposed upon public authorities listed in Schedule 1 to the Regulations (including government departments, local authorities etc) and require those authorities to prepare and publish a Gender Equality Scheme by 30th April 2007, that being a scheme showing how they intend to fulfil its section 76A(1) duty and its duties under this Order.  In preparing a scheme, a listed authority is required to consult its employees, service users and others (including trade unions) who appear to it to have an interest in the way it carries out its functions; take into account any information it has gathered and any other information it considers to be relevant to the performance of its general duty and ensure that its Scheme sets out the overall objectives which it has identified as being necessary for it to perform its section 76A(1) duty and its duties under this Order.  Importantly, too a listed authority shall, when formulating its objectives consider the need to have objectives that address the causes of any differences between the pay of men and women that are related to their sex.  A listed authority is also required in its scheme to set out the actions which it has taken or intends to take to—(a) gather information on the effect of its policies and practices on men and women and in particular—(i) the extent to which they promote equality between its male and female staff, and  (ii) the extent to which the services it provides and the functions it performs take account of the needs of men and women and (b) make use of such information and any other information the authority considers to be relevant.  It is also required to assess the impact of its policies and practices, or the likely impact of its proposed policies and practices, on equality between women and men; consult relevant employees, service users and others (including trade unions).  As with the DDA, the specific gender equality duties require that a listed authority achieve the fulfilment of the objectives which it has identified as being necessary for it to fulfil its general duty, within three years and take information gathering steps wihin the same period.

Implementing and Testing Compliance with the Duties

39. The Commissions have issued much statutory and non-statutory guidance on the implementation of the duties.
 This guidance provides practical advice on implementing the duties and aids the understanding of the meaning of the duties and their impact.

40. As has been seen, the general duties require that public authorities have ‘due regard’ to the meet to achieve certain objectives.  Statutory guidance has been given on the implementation of that obligation and, notwithstanding the criticism that might be made of its formalistic focus, that guidance indicates that the obligation has some significant substantive content. The CRE’s statutory Code of Practice on the Duty to Promote Race Equality
 advises that ‘[f]our principles should govern public authorities’ efforts to meet their duty to promote race equality: 

a.
Promoting race equality is obligatory for all public authorities listed in schedule 1A to the Act …..

b.
Public authorities must meet the duty to promote race equality in all relevant functions. 

c.
The weight given to race equality should be proportionate to its relevance. 

b. The elements of the duty are complementary (which means they are all necessary to meet the whole duty).’ 

41. As the Code makes clear, race equality will be more relevant to some functions than others: ‘Relevance is about how much a function affects people, as members of the public or as employees of the authority. For example, a local authority may decide that race equality is more relevant to raising educational standards than to its work on highway maintenance. Public authorities should therefore assess whether, and how, race equality is relevant to each of their functions. A public authority may decide that the general duty does not apply to some of its functions; for example those that are purely technical, such as traffic control or weather forecasting.’  ‘Due regard’, therefore, ‘requires that the weight given to race equality should be proportionate to its relevance to a particular function. In practice, this approach may mean giving greater consideration and resources to functions or policies that have most effect on the public, or on the authority's employees. The authority's concern should be to ask whether particular policies could affect different racial groups in different ways, and whether the policies will promote good race relations.’
  This proportionality analysis gives substance to the general duty.  Where a policy or practice is likely in fact to impact adversely on particular racial groups, or the failure to adopt a policy or practice is likely to result in an adverse impact on particular racial groups, the a public authority subject to the duty will be required to prioritise action to ameliorate the effects of that policy, or the absence of such a policy, by changing it or introducing a new policy or practice.

42. Further, the requirement on public authorities, under the specific duties, to have in place arrangements for assessing the impact of their policies on people from different racial groups, people with disabilities and (when enacted) on women and men also imposes a significant obligation.  A formal structured approach to assess the impact of proposed policies on equality grounds was developed in Northern Ireland in relation to the equality duty contained in the Northern Ireland Act 1998
.  The CRE has published a step - by  - step guide to undertaking race equality impact assessments.
   The DRC Code of Practice on the Duty to Promote Disability Equality
 gives some guidance on disability impact assessments and the EOC Code of Practice on the Gender Equality Duty does the same.  An equality impact assessment is a systematic method for assessing how a policy or practice or primary or secondary legislation affects, or is likely to affect, different groups.  The object is to ensure that policies or legislation do not result in unlawful discrimination but go some way to promoting equality. Where an assessment indicates potential adverse impact then to comply with the general equality duty the authority will either need to change the policy, consider an alternative or justify the adverse impact in the context of the overall aim.
  Consultation with relevant stakeholders should form a central part of impact assessments, thereby introducing some degree of transparency into the content and process of policy-making across the public sector.  Further, the results of equality impact assessments should be publicly available. 

43. The duties are extremely important and a failure to comply with of any of them may give rise to an actionable public law breach in judicial review. In R  (on the application of Diana Elias) v Secretary of State, 
 mentioned above, Ms Elias challenged the criteria for eligibility under a Ministry of Defence scheme to compensate British citizen civilians who were interned by the Japanese during the Second World War. The scheme provided for a single ex-gratia payment of £10,000 to be made to civilians who had been interned if either they were born in the UK or if they had a parent or grandparent born in the UK.  Ms Elias was interned but was born in Hong Kong; she was registered as a British citizen by her parents, both of whom were British citizens born outside the UK.  Ms Elias challenged the lawfulness of the compensation scheme on several grounds including that in formulating this scheme the government failed to comply with the general duty under section 71 of the RRA.  Elias J (no relation) found a breach of section 71 of the RRA, holding that,

It is nowhere suggested that there was any careful attempt to assess whether the scheme raised issues relating to racial equality, although the possibility was raised; nor was there any attempt to assess the extent of any adverse impact, nor other possible ways of eliminating or minimising such impact.  I accept that even after considering these matters the minister may have adopted precisely the same scheme, but he would then have done so after having due regard to the obligations under the section.   

Given the obvious discriminatory effect of this scheme, I do not see how in this case the Secretary of State could possibly have properly considered the potentially discriminatory nature of this scheme and assumed that there was no issue which needed at least to be addressed….

….I accept …that the purpose of this section is to ensure that the body 
subject to the duty pays due regard at the time the policy is being 
considered – that is, when the relevant function is being exercised – and 
not when it has become the subject of challenge.

44. Importantly, the obligations arising under the duties extend both to the negative (that is, to have due regard to the need to eliminate discriminate) as well as the positive (to promote equality)
, through for example, public procurement (see, for example. ‘The Duty to promote Race Equality: Race Equality and Public Procurement, A Guide for Public Authorities and Contractors’
). 

Conclusion

45. The duties have the potential to make a real difference to those institutional and structural barriers that impede equality and promote inequality. Statistics demonstrate that their effect remains very significant indeed. Gender, therefore, remains a significant cause of disadvantage and in general terms being a woman carries with it a ticket to low pay, unskilled work, and prejudicial stereotyping.  It is now well known that there is a significant pay gap as between male and female hourly earnings (with women working full-time earning only 83% of the average full-time earnings of men in 2005 and with the gap between the hourly earnings of women working part-time and men working full-time being even wider at 41%).
  30,000 of the 45% of working women who become pregnant each year will lose their job due to pregnancy discrimination.
  There is significant job segregation and that is replicated in the take-up of further education learning so that, for example, 90% of learners in construction and engineering, technology and manufacturing are men whilst 91% in hairdressing and beauty therapy are women
.  The most female dominated subjects in higher education are subjects allied to medicine such as nursing, physiotherapy, etc. where 81% of students are female
.  
46. Current statistics indicate that one woman in four will experience domestic violence at some point in their lives. Two women each week are killed by violent partners.  A 1991 survey indicated that a quarter of women had experienced rape or attempted rape and that the most common perpetrator was a current or former partner. Only 12% of victims who contact the Rape Crisis Federation make any complaint at all. Of the small number of reported rapes, only 5.8% result in conviction.
 Women in prison are put at particular risk of self - harm and suicide.

47. As to ethnic minority communities, care has to be taken about generalizations because the experience of disadvantage varies between Black and ethnic minority communities.
  However, research demonstrates that across a broad range of measures Black and ethnic minority people suffer disadvantage, more or less and in one way or another.  Thus recent research indicates that:

· On average, employment rates amongst almost all ethnic minorities are lower than those of the White population;

· Ethnic minorities are disadvantaged in the labour market on a broad range of measures of achievement including, employment/unemployment rates; earning levels; progression/occupational attainment in the workplace; and levels of self employment;

· The extent and nature of this disadvantage differs significantly by ethnic group.

48. The most recent results of the National Census
 indicate that people from ethnic minorities are disproportionately represented among the unemployed, low-waged and socially excluded.  The TUC has recently published research confirming that, whilst some real progress has been made over the past ten years in combating race discrimination at work, racism persists, often in a disguised form.  Thus, in depth interviews revealed more subtle forms of racism including being passed over for promotion, putting up with racist language and management only paying lip service to equal opportunities policies.
  There is increasing segregation of certain ethnic minority communities such that ‘ghettos’ exist where more than two-thirds of the residents belong to a single ethnic group.  Residential isolation is increasing for many minority groups, especially South Asians. The number of people of Pakistani heritage in what are described as ‘ghetto’ communities trebled during 1991-2001; 13% in Leicester live in such communities (the figure 10.8% in 1991); 13.3% in Bradford (it was 4.3% in 1991).
   In 2002 nearly one in four of the 71,000 prisoners in England and Wales was from an ethnic minority
, compared to one in eleven of the whole population and that differential is increasing.  Thus between 1999 and 2002 the total prison population grew by just over 12% but the number of black prisoners increased by over 51.4%. It is a shocking fact too that more young black men enter prison each year than enter university.
 In the words of Trevor Phillips, Chair of the Commission for Racial Equality, 

Imprisonment is becoming a defining experience for some ethnic minority groups. The possession of a degree and three years of campus life has offered new opportunities and fresh horizons to an increasingly large proportion of the British people. For my community, however, incarceration is now shaping our collective experience…It’s a scandal that no reasonable nation should tolerate…..

49. As to disability, there is now widespread recognition of the disadvantages faced by disabled people but still significant prejudice and misunderstanding about the nature of ‘disability’ and its impact on the potential of disabled people to engage fully in society.  It is now understood that ‘disadvantage’ arising out of disability is largely because civil society constructs its arrangements for engagement on the basis of a ‘non-disabled’ norm.  Thus there are physical barriers to buildings making access for disabled people difficult or impossible; communication modes adopted which are inaccessible to certain parts of the community and attitudinal barriers which obstruct the proper and fair engagement of disabled people in social life.  Individual assumptions can become part of organisations’ policies and practices resulting in institutional discrimination.
  The impact of these barriers is seen in the statistical evidence which indicates that disabled people are twice as likely as non-disabled people to be unemployed and have no formal qualifications.
  Disabled people are disproportionately concentrated in low paid and vulnerable atypical work.  Thus for example, 15% of home workers are disabled, whereas disabled people make up 12.7% of the employed population.
  The barriers to employment faced by disabled people are compounded when they have additional responsibilities as parents. Thus disabled parents are significantly more likely to be unemployed than non-disabled parents and less than one third of disabled lone parents are in work.
 Research also demonstrates that around 42% of disabled people still have problems accessing goods and services
 and certain groups of disabled people suffer very significant health inequality in consequence of  discriminatory access to and provision of health care services.

50. In respect of all three groups there is key under-representation in civil and political life with a disproportionately low number of women (19.8%)
 M.P.s and very few black and ethnic minority M.P.s and visibly disabled M.P.s.  Only 8.44% of High Court Judges and above are women.
  Only 15 MPs elected to Parliament in May 2005 are from ethnic minorities – and this is a record.
  There is only one black High Court Judge and there are no black or ethnic minority Judges in more senior posts.
  Only 3.5% of Councillors in office after the May 2004 elections were from an ethnic minority background.

51. Religion occupies a different space because the extent of disadvantage varies considerably as between faith groups and no generalisations can be made about them.  The experience of being Muslim in Great Britain is quite different to being Christian.  We still have an established Church institutionalising social and political advantage for the Church of England.  On the other hand, religious minorities report widespread discrimination in education, employment and the media.
 Also, religion is on occasions used as a proxy for race so that discrimination characterised or manifesting as religious discrimination sometimes has racism underpinning it.

52. Given the extensive statistical evidence which demonstrates widespread disadvantage associated with membership of a particular protected class, we should expect to see these duties regularly relied upon to test public authorities’ commitment to challenging institutional and structural discrimination. 
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� Exclusion of part-time workers from certain employment benefits – indirectly discriminatory against women.


� Concerning implementation of the Framework Directive 2000/78/EC in relation to sexual orientation.


� Section 71, RRA.


� Wheeler v Leicester CC [1985] AC 1054.


� Equal Opportunities Commission v Birmingham City Council [1989] 1 AC 1155.


� The context was the Government’s conclusion that there was a public emergency threatening the life of the nation within the meaning of Article 15 of the ECHR and its making of the Human Rights Act 1998 (Designated Derogation) Order 2001 designating the United Kingdom's proposed derogation, under Article 15, from the right to personal liberty guaranteed by Article 5(1) of the ECHR, scheduled to the Human Rights Act 1998.  Section 23 of the Anti-terrorism, Crime and Security Act 2001 then provided for the detention of non-nationals if the Home Secretary believed that their presence in the United Kingdom was a risk to national security and he suspected that they were terrorists who, for the time being, could not be deported because of fears for their safety or other practical considerations. 


� The Employment Equality (Religion or Belief) Regulations 2003; regulation 27(2), the Employment Equality (Sexual Orientation) Regulations 2003 and regulation 35(2), Employment Equality (Age) Regulations 2006 are not addressed here because of their limited scope (employment and occupation).


� Section 62(1), SDA; section 53(1), RRA; schedule 3, paragraphs 2, 5, 9 and 12 DDA; section 65(1), EA; regulation 27(1), Employment Equality (Religion or Belief) Regulations 2003; regulation 27(1), the Employment Equality (Sexual Orientation) Regulations 2003 and regulation 35(1), Employment Equality (Age) Regulations 2006 (though these provisions do not prevent applications for judicial review, proceedings under specified immigration enactments or applications to the pensions ombudsman; section 62(2), SDA; section 53(2), RRA; schedule 3, paragraphs 2 and 5, DDA; section 65(2), EA; regulation 27(2), Religion or Belief; regulation 27(2), the Sexual Orientation Regulations and regulation 35(2), Age Regulations).   For claims that might be raised in immigration proceedings, see, section 57A and 68(2A), RRA and sections 67 and 69(2), EA.


� Section 62(2), SDA; section 53(2), RRA; schedule 3, paragraphs 2 and 5, DDA; section 65(2), EA; regulation 27(2), Employment Equality (Religion or Belief) Regulations 2003; regulation 27(2), the Employment Equality (Sexual Orientation) Regulations 2003 and regulation 35(2), Employment Equality (Age) Regulations 2006.  For claims by members of the Armed Forces under the employment provisions, see section 7A, EPA; section 85(9A), SDA; section 75(8), RRA; Race Relations (Complaints to Employment Tribunals (Armed Forces) Regulations 1997 SI 1997/2161; Equal Pay (Complaints to Employment Tribunals) (Armed Forces) Regulations 1997 SI 1997/2162; Sex Discrimination (Complaints to Employment Tribunals (Armed Forces) Regulations 1997 SI 1997/2163; regulations 36(7) – (11), Religion or Belief Regulations and regulations 36(7) – (11), Sexual Orientation Regulations.  The DDA and the Employment Equality (Age) Regulations 2003 exempts the armed forces from the protections afforded by their employment provisions: section 64(7), DDA and regulation 44(4), Employment Equality (Age) Regulations 2003.


� Section 21A, SDA, in force from 6 April 2007 (SI 2006/1082, Article 4(a)).


� Section 19B, RRA, in force from 2 April 2001 (� HYPERLINK "http://www.lexisnexis.com/uk/legal/search/runRemoteLink.do?service=citation&langcountry=GB&risb=21_T564576491&A=0.8365011758039143&linkInfo=GB%23UK_SI%23num%252001_566s%25section%252%25sect%252%25&bct=A" \t "_parent" �SI 2001/566, art 2(1)�).


� Section 21B, DDA, in force from 4 December 2006 (SI 2005/2774, Article 4(a)).


� Section 52, EA (addressing religion or belief discrimination)– not in force at the time of writing.


� Re Amin [1983] 2 AC 818; R v Immigration Appeal Tribunal ex parte Kassam [1980] 1 WLR 1037; Farah v Commissioner of Police of the Metropolis; [1998] QB 65.  Provision is also made in the SDA, RRA, DDA and EA addressing discrimination in the employment and education fields (and in the Employment Equality (Sexual Orientation) Regulations 2003 and the Employment Equality (Age) Regulations 2003 in the case of employment) , applicable equally to state and private actors.


� Section 21A, SDA; section 19B, RRA; section 21B, DDA; section 52, EA.


� Section 21A.


� On the grounds of race, ethnic or national origins only.


� Reflecting the scope of the Race Directive.


� Section 21A(9), paragraph 15-16, SDA; section 19B(6), RRA; section 21B(7), DDA; section 52(4)(m), EA.  See, for example, the unlawful acts connected to the discriminatory provision of goods, facilities and services; in education; planning; housing; employment etc.


� When the relevant provisions of the EA are brought into force.


� Direct disability discrimination is outlawed in the employment and related fields only. In Part 2, DDA and in Part 3, by providers of employment services (section 21A) and by General Qualifications Bodies (section 31AA) (although the latter provision is not in force at the time of writing).


� The relationship between direct and indirect discrimination can be difficult to discern as when a race or sex specific condition is used: James v Eastleigh BC [1990] 2 AC 751; Secretary of State for Defence v Elias [2006] EWCA Civ 1293.


� The duties apply to public authorities in carrying out public functions and the disadvantage caused to disabled people by any practice, policy or procedure or physical feature must occur in the context of the carrying out of a function by a public authority (Section 21D and Section 21E). The circumstances in which a duty is triggered are differently expressed as compared to the provision made elsewhere in the DDA. This is because, in carrying out public functions, public authorities may be taking negative action in relation to a particular person as well as positive action, by the conferring of a benefit or the provision of a service or otherwise.  Reflecting this, the duties to make adjustments are described as triggered where it is impossible or unreasonably difficult for disabled people to receive any benefit that is or may be conferred or unreasonably adverse for disabled persons to experience being subject to any detriment to which a person is or may be subject. Similarly, the duty in respect of the provision of auxiliary aids or services is triggered where such would enable disabled persons to receive, or facilitate the receiving by disabled persons of, any benefit that is or may be conferred, or reduce the extent to which it is adverse for disabled persons to experience being subjected to any detriment to which a person is or may be subject. A failure to comply with a duty to make reasonable adjustments may be justified.


� S.19B(2) RRA.


� Section 21A(3), SDA; section 19B(3), RRA (including a person exercising functions in connection with proceedings in Parliament); section 21B(3), DDA (including a person exercising functions in connection with proceedings in Parliament); section 52(3), EA (including the authorities of either House of Parliament).


� They do not apply to decisions not to prosecute.


� ‘Code of Practice – Rights of Access: Services to Public, Public Authority Functions, Private Clubs and Premises’ (2006) DRC (Disability Discrimination Code of Practice (Services, Public Functions, Private Clubs and Premises) (Appointed Day) Order 2006 SI 2006/1967, bringing the code into force on 4 December 2006), paragraph 11.21.


� Section 21A(9), paragraph 15-16, SDA; section 19B(6), RRA; section 21B(7), DDA; section 52(4)(m), EA.


� Section 21A(9), SDA; section 19C(1), RRA; section 21C(1) DDA; section 52(4), EA.


� Though no exemption in relation to the General Synod is made under the RRA.


� The enactments concerned are the main immigration statutes.. Section 19C(4) of the RRA provides that section 19B of the RRA does not apply ‘to any act of, or relating to, imposing a requirement, or giving an express authorisation of a kind mentioned in section 19D(3) in relation to the carrying out of immigration functions’.  Section 19D(3)covers requirements imposed or express authorisations given with respect to a particular case or class of case by a Minister of the Crown acting personally or with respect to a particular class of case by certain enactments or by any instrument made under or by virtue of those enactments. Section 19D RRA further provides that section 19B does not make it unlawful for a relevant person to discriminate against another person on grounds of nationality or ethnic or national origins in carrying out immigration functions’.  A ‘relevant person’, for these purposes, is a Minister of the Crown acting personally or any other person acting in accordance with a relevant authorisation.  A ‘relevant authorisation’ is ‘a requirement imposed or express authorisation given with respect to a particular case or class of case, by a Minister of the Crown acting personally or with respect to a particular class of case’ by specified enactments or by any instrument made under or by virtue of those enactments. Section 19D of the RRA permits the relevant Minister to discriminate on grounds of nationality or ethnic or national origins (but not colour or race), and provides that any other person may also do so, so long as he or she is acting in accordance with a relevant authorisation.  This obviously permits widespread discrimination in the exercising of immigration functions, subject only to the making of a relevant authorisation. The apparent rationale behind the authorisations is that these groups are deemed more likely to be bogus asylum seekers or illegal immigrants.  However, any authorization which goes beyond the limits permitted, in particular by allowing discrimination on grounds of colour or race will not operate to exempt any race discrimination done in consequence. R (European Roma Rights Centre and others) v Immigration Officer at Prague Airport and another (United Nations High Commissioner for Refugees intervening) [2004] UKHL 55; [2005] 2 AC 1; R (European Roma Rights Centre and others) v Immigration Officer at Prague Airport and another (United Nations High Commissioner for Refugees intervening) [2003] EWCA Civ 666; [2004] QB 811.


� Section 52(3)-(4), EA.


� Under section 2, Local Government Act 2000.


� Equality Act 2006, section 52(4)(f).


� section 52(4) (g).


� Employment and related fields.


� Section 51(3) SDA.


� Section 41, RRA.


� Section 59, DDA.


� Section 56, EA.


� See Hampson v Department of Education and Science [1991] 1 AC 171; [1990] ICR 511; [1990] IRLR 302.


� Section 4, RRA.


� Section 59, DDA.


� Section 56, EA.


� Reflecting the impact of the Race Directive.


� Section 51A, SDA.  


� Hampson v Department of Education and Science [1991] 1 AC 171; [1990] ICR 511; [1990] IRLR 302.


� So far, this has been held compliant with the Race Directive (Couronne & O’rs v Crawley BC and O’rs [2006] EWHC 1514), though to the extent that it exempts acts done on the grounds of race, ethnicity or national origins falling within the scope of he Directive, this must be doubted.   See too, Gingi v Secretary of State for Work and Pensions [2001] EWCA Civ 1685.


� See, the Report of the UN Committee on the Elimination of Racial Discrimination for criticisms of the same C:\Documents and Settings\kmonaghan\Local Settings\Temporary Internet Files\OLK16\United Nations Human Rights Website - Treaty Bodies Database - Document - Concluding Observations-Comments - United Kingdom of Great Britain and Northern Ireland1.mht ).


� ‘Getting Equal: Proposals to Outlaw Sexual Orientation Discrimination in the Provision of Goods & Services’ (2006) Women and Equality Unit, 32-3.


� Section 65(1) and 66(1), SDA; section 56(1) and section 57(1), RRA; section 17A(2) and section 25(1)-(2), DDA; section 68(2), EA; regulation 30, Religion or Belief Regulations; regulation 30, Sexual Orientation Regulations and regulation 38(1), Age Regulations.  See, Essa v Laing Ltd [2004] ICR 746; [2004] IRLR 313; Atos Origin IT Services Ltd v Haddock � HYPERLINK "http://www.lexisnexis.com/uk/legal/search/runRemoteLink.do?service=citation&langcountry=GB&risb=21_T670587095&A=0.7743515234838544&linkInfo=GB%23IRLR%23year%252005%25page%2520%25sel1%252005%25&bct=A" \t "_parent" �[2005] IRLR 20� (the same rules apply on payments from third parties as a court will apply in a PI action); Aon Training Ltd v Dore � HYPERLINK "http://www.lexisnexis.com/uk/legal/search/runRemoteLink.do?service=citation&langcountry=GB&risb=21_T670587095&A=0.3921156202995415&linkInfo=GB%23IRLR%23year%252005%25page%25891%25sel1%252005%25&bct=A" \t "_parent" �[2005] IRLR 891� (normal rules of mitigation apply); HM Prison Service v Beart (No 2) [2005] EWCA Civ 467, � HYPERLINK "http://www.lexisnexis.com/uk/legal/search/runRemoteLink.do?service=citation&langcountry=GB&risb=21_T670587095&A=0.8456549059674511&linkInfo=GB%23IRLR%23year%252005%25page%25568%25sel1%252005%25&bct=A" \t "_parent" �[2005] IRLR 568� (defendant cannot rely on its own further wrong to break the chain of causation)..  Awards of interest in the County Court are regulated by Section 69 of the County Courts Act 1984 and in Scotland by the Act of Sederunt (Interest in Sheriff Court Decrees or Extracts) 1975 (And, Act of Sederunt (Interest in Sheriff Court Decrees and Extracts) 1993); Employment Tribunals (Interest on Awards in Discrimination Cases) Regulations 1996, SI 1996/2803.


� Section 66(4), SDA; section 57(4), RRA; section 17A(4) and section 25(2), DDA; section 68(4), EA; regulation 30(1)(b) and 31(3), Religion or Belief Regulations; regulation 30(1)(b) and 31(3), Sexual Orientation Regulations and regulation 38(1), Age Regulations.   See, Vento v Chief Constable of West Yorkshire (No 2) [2003] ICR 31; [2003] IRLR 102; HM Prison Service v Johnson [1997] ICR 275, 283B.


� HM Prison Service v Beart (No 2) [2005] EWCA Civ 467; [2005] ICR 1206; � HYPERLINK "http://www.lexisnexis.com/uk/legal/search/runRemoteLink.do?service=citation&langcountry=GB&risb=21_T670587095&A=0.8456549059674511&linkInfo=GB%23IRLR%23year%252005%25page%25568%25sel1%252005%25&bct=A" \t "_parent" �[2005] IRLR 568�; Atos Origin IT Services Ltd v Haddock � HYPERLINK "http://www.lexisnexis.com/uk/legal/search/runRemoteLink.do?service=citation&langcountry=GB&risb=21_T670587095&A=0.7743515234838544&linkInfo=GB%23IRLR%23year%252005%25page%2520%25sel1%252005%25&bct=A" \t "_parent" �[2005] IRLR 20�; HM Prison Service v Johnson [1997] ICR 275; British Telecommunications v Reid [2004] IRLR 327 CA; HM Prison Service v Salmon [2001] IRLR 125; Ministry of Defence v Meredith [1995] IRLR 539; Virgo Fidelis Senior School v Boyle [2003] IRLR 268.


� Hurley v Mustoe (No. 2) [1983] ICR 422; Essa v Laing Ltd [2004] ICR 746.


� Exemplary damages may be awarded in discrimination claims in principle, if the other conditions for such an award are made out: Virgo Fidelis Senior School v Boyle [2003] IRLR 268. Until recently they were not available (Broome v Cassell & Co [1972] AC 1027; Deane v London Borough of Ealing [1993] IRLR 209) but the decision of the House of Lords in Kuddus (AP) v Chief Constable of Leicestershire Constabulary [2001] UKHL 29; [2002] 2 AC 122 makes the issue live again.


� R  (on the application of Diana Elias) v Secretary of State


� Sections 71, in force (as amended by the Race Relations (Amendment) Act 2000, from 2 April 2001, see � HYPERLINK "http://www.lexisnexis.com/uk/legal/search/runRemoteLink.do?service=citation&langcountry=GB&risb=21_T673471755&A=0.09476923597125719&linkInfo=GB%23UK_SI%23num%252001_566s%25section%252%25sect%252%25&bct=A" \t "_parent" �SI 2001/566 �.


� Section 76A, SDA (as amended by the EA), in force from 6 April 2007, see � HYPERLINK "http://www.lexisnexis.com/uk/legal/search/runRemoteLink.do?service=citation&langcountry=GB&risb=21_T673491701&A=0.9773180048819337&linkInfo=GB%23UK_SI%23num%252006_1082s%25section%254%25sect%254%25&bct=A" \t "_parent" �SI 2006/1082 �.


� Section 49A, DDA (as amended by the DDA 2005), in force from 4 December 2006, see � HYPERLINK "http://www.lexisnexis.com/uk/legal/search/runRemoteLink.do?service=citation&langcountry=GB&risb=21_T673491754&A=0.45443531598874176&linkInfo=GB%23UK_SI%23num%252005_2774s%25section%254%25sect%254%25&bct=A" \t "_parent" �SI 2005/2774.�


� The Stephen Lawrence Inquiry: Report of an Inquiry by Sir William Macpherson of Cluny, advised by Tom Cook, the Rt.Rev Dr.John Sentamu, Dr Richard Stone, Cm 4262-I.  


� Report of an Inquiry by Sir William McPherson of Cluny (1999 Cmnd 4262), paragraph 6.34, available on the Home Office website at http://www.archive.official-documents.co.uk/document/cm42/4262/4262.htm.


� The Race Relations (Amendment) Act 2000.


� Commissioners of Inland Revenue v Morgan [2002] IRLR 776, paragraph 38.


� A classic example can be seen in D.H. and others v Czech Republic (2006) (Application no. 57325/00).


� Including within limited areas, Northern Ireland: Fair Employment and Treatment Order , SI No. 3162.


� South Africa’s Promotion of Equality and Prevention of Unfair Discrimination Acts 2000 and 2002. To ‘achieve equality’ (Section 24(1)) and ‘to develop awareness of fundamental rights’; ‘take measures to develop and implement programmes in order to promote equality’ and ‘where necessary or appropriate’ ‘develop action plans to address any unfair discrimination, hate speech or harassment’ (Section 25).


� K. Godwin, ‘Race Equality: An Ongoing Obligation’ (2006) EOR 154.


� Section 71(5), RRA. 


� See Race Relations Act 1976 (General Statutory Duty) Orders 2001 SI 2001/ 3457; SI 2003/3006 and SI 2004/3127. 


� RRA 1976 (Statutory Duties) Orders 2001 SI 2001/ 3458 and SI 2004/ 3125; the RRA 1976 (Statutory Duties) (Scotland) Order 2002, Scottish SI 2002/ 62, made by the Scottish Ministers, include similar but not identical specific duties for Scottish public authorities with devolved powers, including Scottish local councils, health boards, chief constables and police authorities.   


� Article 2, RRA 1976 (Statutory Duties) Orders 2001 SI 2001/ 3458.


� Article 2, RRA 1976 (Statutory Duties) Orders 2001 SI 2001/ 3458.


� Reflecting the weaknesses in the scheme, see paragraph X above.


� Article 3, RRA 1976 (Statutory Duties) Orders 2001 SI 2001/ 3458.


� Articles 4 and 5, RRA 1976 (Statutory Duties) Orders 2001 SI 2001/ 3458.


� As inserted by the DDA 2005.  In force in December 2006.


� Section 49A(1), DDA.


� Schedule 1A, RRA.


� Section  49B, DDA.  


� ‘The Duty to Promote Disability Equality DRC Statutory Code of Practice (England and Wales)’ (2005), DRC, paragraph 5.4 and see paragraph 5.5.


� Disability Discrimination (Public Authorities)(Statutory Duties) Regulations 2005  SI 2005/2966.  See also Disability Discrimination (Public Authorities) (Statutory Duties)(Scotland) 2005, Scottish SI 2005/ 565.


� Reg. 2(6) requires national and local public authorities and most educational establishments to publish their disability equality scheme by 4 December 2006; governing bodies of primary schools and maintained special schools must do so by 3 December 2007.


� Regulation 3, Disability Discrimination (Public Authorities)(Statutory Duties) Regulations 2005  SI 2005/2966.


� Regulation 5, Disability Discrimination (Public Authorities)(Statutory Duties) Regulations 2005  SI 2005/2966,  


� Regulation 6, Disability Discrimination (Public Authorities) (Statutory Duties)(Scotland) 2005, Scottish SI 2005/ 565.


� Section 76A(1,) SDA.


� Section 76A(2)(c).    


� For example, South Africa’s Promotion of Equality and Prevention of Unfair Discrimination Act 2000 and Employment Equity Act 1998; Manitoba. Pay Equity Act. S.M. 1985-86, c. 21, C.C.S.M., c. P13; Ontario Pay Equity Act. R.S.O. 1990, c. P. 7.


� s.76A(2) SDA


� s.76B and 76C SDA


� The Sex Discrimination Act 1975 (Public Authorities) (Statutory Duties) Order 2006. See, too ‘Advancing Equality for Men and Women: Government proposals to introduce a public sector duty to promote gender equality’ (2005, DTI), for the proposed duties.





� Available on the Commissions’ web sites: � HYPERLINK "http://www.cre.gov.uk/" ��http://www.cre.gov.uk/�; � HYPERLINK "http://www.eoc.org.uk/" ��http://www.eoc.org.uk/� and http://www.drc-gb.org/.


� (2002, CRE) available at http://www.cre.gov.uk/downloads/duty_code.rtf.


� Paragraph 3.2.


� Paragraph 3.4 and 3.5.


� See below.  Detailed guidance has been published by the ECNI: ‘Section 75 of NI Act 1998 – Practical Guidance on Equality Impact Assessment’ , ECNI February 2005  


� In consultation with the Home Office; http://www.cre.gov.uk/duty/reia/index.html .


� (2005, DRC), paragraphs 3.28 – 3.42.


� CRE guidance on race equality impact assessments  - www.cre.gov.uk/duty/reia/what.html


�  (CRE Intervening) [2005] EWHC 1435 (Admin) Case No: CO/5181/2004.


�  paragraphs 97, 98 and 99, judgment of Elias, J.


� paragraph 100, Elias J.


� (2003, CRE).  See too, ‘Ethnic Minorities in the Labour Market, Final Report’ (March 2003, Cabinet Office Strategy Unit) 125


� Shaping a Fairer Future (Feb 2006) Women and Work Commission, 1-2, available at http://www.womenandequalityunit.gov.uk/women_work_commission/, which recorded the data in 2005 as showing, in relation to full time work, a 13 percent pay gap measured using median hourly pay rates and 17 per cent measured using mean hourly pay rates and in relation to the difference between full time male earnings and part time female earnings, a 41% pay gap using median hourly pay rates and a 38% pay gap using mean hourly rates. And see reasons for the same:  Working Paper Series No.17:  W Olsen and S Walby, Modelling Gender Pay Gaps available at � HYPERLINK "http://www.eoc.org.uk/cseng/research/modelling%20gender%20pay%20gaps%20wp%2017.pdf" �http://www.eoc.org.uk/cseng/research/modelling%20gender%20pay%20gaps%20wp%2017.pdf�..  


� Greater Expectations, Final Report of the EOC’s Investigation into Discrimination Against New and Expectant Mothers in the Workplace (June 2005, Equal Opportunities Commission) VII.


� Facts About Women and Men in Great Britain (2005, Equal Opportunities Commission) 6.


� Ibid. 7. It may be noted that the Equal Opportunities Commission does not publish similar research on women outside of the labour market, for example women in prison and, save in respect of those in the labour market disabled women, asylum seekers and other women unable by law to work.  This raises questions about the focus of the gender equality agenda itself and to whom it is assumed to apply.


� Interim Report on Victims and Witnesses, Commission on Women and the Criminal Justice System (2003) Fawcett Society, available at http://www.fawcettsociety.org.uk/documents/Report%20on%20Victims%20and%20Witnesses%20July%202003.pdf, 2.


� Commission on Women and the Criminal Justice System, One Year On (2005) Fawcett Society, 1, 16.


� The Equalities Review: Interim Report for Consultation (2006) The Equalities Review.


� Ethnic Minorities and the Labour Market, Final Report (March 2003) Cabinet Office Strategy Unit.
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