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Introduction
1. As Lord Scott has recently commented, the doctrine of legitimate expectation remains “much in vogue” where allegedly unreasonable decisions of the executive are under challenge.
 Since the landmark case of ex parte Coughlan,
 the Court of Appeal has had cause to consider the doctrine in detail on no less than eleven occasions.

2. The basic features of the doctrine of legitimate expectation are well-known. Where a public authority represents (either by way of an express promise or implicitly by way of past practice) that it will conduct itself in a particular way, that representation may give rise to a legitimate expectation on the part of the representee that the public authority will so act, and the public authority may have to give effect to that expectation. Such legitimate expectations are commonly divided into procedural legitimate expectations, where the expectation is of a procedural benefit such as notice or consultation before any change of tack on the part of the public authority, and substantive legitimate expectations, where the expectation is that the public authority will act in accordance with its representation as a matter of substance.
3. However, despite (or perhaps because of) its continuing fashionableness, the application and the boundaries of the doctrine are still being explored. It is indicative of this ongoing exploration of the scope of the doctrine that the courts have repeatedly found it necessary to re-visit the well-trodden ground at the foothills of the doctrine in order to find the path further up.
 At the risk of stretching the metaphor too far, the authorities often seem to re-start each exploratory expedition from base camp, repeatedly returning to the conceptual foundations in the hope of finding a guide for the journey.

4. This approach to legitimate expectation has not necessarily had the desired effect. In Rowland v Environment Agency, May LJ referred to a “developing, but at times over-complicated, body of related jurisprudence, elements of which need reconsideration”.
 Such a body of jurisprudence may be the inevitable result of the case-by-case development of a doctrine which on occasion jars with the familiar administrative law principles of not permitting public authorities to fetter their own discretions and of the courts not putting themselves in the position of having to exercise those discretions.
5. One area where the doctrine of legitimate expectation potentially jars with these principles, particularly the latter one, is that of the approach of the courts to an assertion by a public authority that it is entitled to resile from a legitimate expectation. This area was touched on by the recent decision of the Court of Appeal in R (Niazi) v Secretary of State for the Home Department,
 where the Court once again explored various aspects of the doctrine.
6. Niazi concerned a challenge to the decision by the Home Secretary to withdraw the non-statutory discretionary scheme for the payment of compensation to victims of miscarriages of justice, and to the simultaneous decision of the Independent Assessor responsible for the statutory compensation scheme to reimburse the legal costs of making a claim at a less generous level than had previously been the case. Both decisions were taken without consultation or notice. The claimants comprised individuals who claimed to have suffered miscarriages of justice which would have qualified them for compensation under the discretionary scheme only, but who had yet to make an application for compensation under that scheme by the time it was withdrawn, and firms of solicitors who undertook work on behalf of applicants for compensation. In essence, the individual claimants challenged the decision to withdraw the discretionary scheme on the basis that to do so breached their substantive legitimate expectations, and the solicitor claimants challenged the decision to alter the basis on which their costs would be reimbursed on the basis that to do so without notice or consultation breached their procedural legitimate expectations.
7. The Court considered the circumstances in which the mere fact of a settled policy or practice could give rise to a legitimate expectation. In relation to procedural legitimate expectations, Laws LJ drew a distinction between what he referred to as “the paradigm case” of procedural legitimate expectation, where a public authority has provided an unequivocal assurance of giving notice or consulting before it changes an existing substantive policy,
 and what he called “the secondary case” of procedural legitimate expectation, where the procedural legitimate expectation arises out of a benefit or advantage that the claimant has in the past enjoyed.

8. Laws LJ went on to hold that substantive legitimate expectations and secondary cases of procedural legitimate expectation are concerned only with “exceptional situations”.
 In relation to substantive legitimate expectations, he held that such a legitimate expectation will only arise where there has been a specific undertaking, which is “pressing and focussed” in nature and which is directed at a particular individual or group, by which the continuation of the relevant policy is assured.
 In relation to secondary cases of legitimate expectation, he held that for such a legitimate expectation to arise, the impact of the public authority’s past conduct on the claimant must be similarly “pressing and focussed”, such that the relevant individual or group could in reason have substantial grounds to expect that the substance of the policy will continue to inure for their particular benefit.

9. Applying this approach to the facts in Niazi, it was held that neither the individual claimants nor the solicitor claimants had the legitimate expectations claimed. However, despite the fact that the issue of when a public authority is entitled to resile from a legitimate expectation did not therefore arise for consideration on the facts,
 Laws LJ nevertheless touched on this topic,
 referring to his earlier obiter remarks in Nadarajah v Secretary of State for the Home Department.
 Sir Anthony Clarke MR and Sedley LJ agreed with Laws LJ.
 However, Sedley LJ put what he described as “a gloss” on Laws LJ’s judgment,
 recognising that the outcome of the appeal did not depend upon it, a gloss that may also have some relevance to the issue of when a public authority is entitled to resile from a legitimate expectation.
Resiling from Legitimate Expectations: General Points
10. It must be recognised at the outset that to hive off entirely the issue of the circumstances in which a public authority may lawfully resile from a legitimate expectation is to a certain extent an artificial exercise. The courts have warned against over-compartmentalisation and over-classification in legitimate expectation cases and such cases are often considered in the round.
 However, the courts have also approached legitimate expectation cases on the basis that the determination of whether the public authority may lawfully resile from a legitimate expectation can be carried out separately from the determination of whether a legitimate expectation exists in the first place.
 This latter approach has some attraction, as it tends to instil an element of discipline and structure into the analytical process that is sometimes lacking where the “in the round” approach is adopted. In the light of this, whilst recognising that the factors in play when determining whether a legitimate expectation arises are likely to have a bearing on whether or not it is lawful to resile from it, there is some worth in a discrete consideration of the issue of the circumstances in which a public authority may lawfully resile from a legitimate expectation.
11. In general terms, there are two broad bases on which it will be lawful for a public authority to resile from a legitimate expectation.
 First, where it would be unlawful for the public authority to give effect to the legitimate expectation.
 Secondly, where other public interest factors justify not giving effect to the legitimate expectation.
12. The approach to the first basis would appear to be the same whether a procedural or a substantive legitimate expectation is in play, and therefore the consideration of it below does not differentiate between procedural and substantive legitimate expectations.
13. However, the position is not quite so straightforward when considering the second basis. Despite the fact that the courts have warned that the categories of procedural and substantive legitimate expectations are not hermetically sealed,
 the law has long recognised differences between procedural and substantive legitimate expectations.
 In the light of this, whilst bearing the warnings in mind, it is helpful to differentiate procedural and substantive legitimate expectations when considering the second basis for resiling from them. Apart from anything else, it is likely to be easier to determine whether a public authority may lawfully resile from a procedural legitimate expectation than whether it may resile from a substantive legitimate expectation.
 This is because it is likely to be harder for a public authority to justify resiling from a procedural legitimate expectation than from a substantive legitimate expectation: usually, it will be harder to establish a policy imperative for not listening fairly to what those affected by a decision have to say about it than to establish one for not reaching a particular decision.

14. Despite Laws LJ’s distinction in Niazi between “paradigm” and “secondary” cases of procedural legitimate expectations, there does not appear to be any suggestion that these two types of cases should be treated differently when considering the issue of whether a public authority may lawfully resile from a procedural legitimate expectation. Accordingly, procedural legitimate expectations are considered below without distinguishing between the two types.
Resiling from a Legitimate Expectation on grounds of Unlawfulness
15. It is uncontroversial that the courts will only give effect to a legitimate expectation within the statutory context in which it has arisen
 and any expectation must yield to the terms of the statute under which the decision maker acts.
 Accordingly, where a public authority makes a representation that it has no power to honour or which would lead to a conflict with its statutory duty,
 absent a human rights element, that representation will not generate an enforceable legitimate expectation.
 In this context, however, the public authority will normally only be absolved from giving effect to the legitimate expectation if it is required by statute to act contrary to the legitimate expectation.
 This rule has been the subject of judicial criticism and may yet be revisited in the future.

16. At least in practical terms, the rule is likely to have more relevance to cases involving substantive legitimate expectations than procedural legitimate expectations. Situations where a public authority’s statutory duty would be interfered with by providing the subject of its decision with an opportunity to be heard before the relevant decision is reached are difficult to envisage,
 the courts often being prepared to supplement a statutory scheme of decision-making in order to ensure fairness.

Resiling from a Procedural Legitimate Expectation on grounds of Public Interest Factors
17. It has been said that a procedural legitimate expectation may only be resiled from where there is an “overriding reason” justifying such a departure.
 The court itself will judge whether or not a reason is capable of providing such justification when balanced against what fairness requires.
 
18. The classic example of a public authority being entitled to resile from a procedural legitimate expectation is the GCHQ case,
 where it was held that considerations of national security entitled the government to prohibit staff at GCHQ from belonging to trade unions without any prior consultation. However, although there is reference in GCHQ to considerations of national security “outweighing” the procedural legitimate expectation of the staff,
 because of the fact that national security was in play, little guidance can be derived from that case as to how the balancing exercise is to be conducted.

19. In Niazi, Laws LJ referred to public authorities being entitled to resile from procedural legitimate expectations where “the want of notice or consultation is justified by…[a] countervailing public interest such as the imperative of national security”.
 This could, perhaps, imply that in order for the courts to accept a reason as justifying a departure from a legitimate expectation, it must be a similar order of importance as one based on national security. Such a strict approach to justifying departures from a procedural legitimate expectation would be consistent with the point made above, i.e. that it will usually be difficult to justify not listening fairly to what those affected by a decision say about it. However, there have been cases where the courts have not adopted such a strict approach.
20. For example, in R v The Lord Chancellor, ex parte The Law Society,
 the Divisional Court held that a failure to give effect to a procedural legitimate expectation was justified in circumstances where urgency meant that there was insufficient time to consult.
 In R (BAPIO Action Ltd) v Secretary of State for the Home Department, it was held at first instance that “good administrative reasons”, to the effect that any consultation would have risked defeating the object of the decision in question, were sufficient to justify a departure from a procedural legitimate expectation.

21. These latter two decisions perhaps indicate that in any case involving a procedural legitimate expectation, the question of whether the public authority may lawfully resile from that expectation will be particularly fact-sensitive, depending on factors such as the strength of the expectation, the subject matter to which it relates, and the consequences of giving effect to it. In this way, the role of the court in such cases is not so very different from the role it plays in other cases involving procedural fairness, where it is uncontroversial that the requirements of fairness vary from case to case.

22. It is perhaps for this reason that the question of when a public authority may resile from a procedural legitimate expectation on grounds of public interest factors has not attracted a great deal of attention: the courts are not seen as doing anything more than performing their traditional role of being the guardians of fairness and, as such, neither imposing a fetter on the decision-making discretions of public authorities nor putting themselves in the position of having to exercise those discretions.
Resiling from a Substantive Legitimate Expectation on grounds of Public Interest Factors
23. The issue of when a public authority is entitled to resile from a substantive legitimate expectation is more controversial. The fundamental question is whether or not it would be an abuse of power for the public authority to resile from the substantive legitimate expectation.
 However, as has been recognised, whilst this concept of abuse of power provides the theoretical underpinning for the power to intervene to prevent breaches of legitimate expectations, in that respect the doctrine of legitimate expectation may be no different from other, less controversial, grounds of illegality: abuse of power is not “a magic ingredient able to achieve remedial results which other forms of illegality cannot match”.
 In addition, the concept does not provide a guide as to how to approach individual cases.

24. The courts have variously stated that before a public authority may lawfully resile from a substantive legitimate expectation, there must be “a sufficient overriding interest” that “outweighs” the representation relied upon or which justifies the change in policy;
 there must be “relevant and overriding policy imperatives”,
 or there must be “sufficiently powerful supervening factors”.
 Plainly, by importing relative concepts such as “overriding” and “outweighing”, the court arrogates to itself at least an element of the decision-making function that is normally the preserve of the public authority.
25. Unsurprisingly, in the light of this, much of the case law disavows the appropriateness of applying a Wednesbury-type test in the context of deciding whether it is lawful for a public authority to resile from a substantive legitimate expectation. The difficulty with applying such a test, it is said, is that it will rarely, if ever, result in a public authority being prevented from resiling from a substantive legitimate expectation. However, it is perhaps worth noting the courts have not universally shied away from applying an ordinary Wednesbury-type test in substantive legitimate expectation cases in the post-Coughlan world.
26. For example, in R (Bibi) v Newham London Borough Council,
 it was suggested that the role of the court when a substantive legitimate expectation is in play is no different from that in any other case where the lawfulness of a public authority’s actions is called into question, particularly bearing in mind the fact that only part of the material that would have to be considered by the public authority may be before the court, and that the court will only compel a public authority to honour a substantive legitimate expectation if there can only be one lawful ultimate answer to the question of whether it should do so.

27. Bibi concerned a promise by a local authority to provide secure accommodation to the claimants which was held to give rise to a legitimate expectation that they would be provided with such accommodation in the relatively near future. The Court of Appeal recognised the fact that invidious choices in the field of social housing were essentially political rather than judicial and that the appropriate body to make that choice was the local authority, albeit that it had to do so in the light of the legitimate expectations of the claimants.
 In particular, it referred to the comments of Sir Thomas Bingham MR in R v Cambridge Health Authority, ex parte B,
 recognising the difficulty that public authorities would often face in demonstrating to the courts the exact knock-on effects of having to take particular decisions in a particular way.

28. The only relief granted by the Court of Appeal in Bibi was a declaration that the local authority had to take into account the claimants’ legitimate expectations when considering their applications for housing.
 Although it went to some lengths to draw the relevant local authority’s attention to the sort of factors that it should be taking into account on any reconsideration,
 the Court did not attempt to conduct that reconsideration itself. 

29. An approach similarly founded on the ordinary Wednesbury test can also be discerned in R (S) v Secretary of State for the Home Department.
 That case concerned an asylum-seeker from Afghanistan. As a result of an unlawful administrative policy, the claimant’s application took some years to determine. Had it been determined earlier, an application of the policy then applicable to Afghan asylum-seekers would have led to him being granted exceptional leave to remain, which would in turn have been likely to lead to a grant of indefinite leave to remain. However, as a result of a change in the applicable policy during the intervening period, by the time that the claimant’s application was determined he could no longer benefit from it.

30. The facts under consideration were not dissimilar to those in R (Rashid) v Secretary of State for the Home Department,
 and the court in S subjected that earlier decision to a rigorous, and at times critical, analysis. At the time of the decision in Rashid, it was widely thought significantly to expand the doctrine legitimate expectation,
 in part because it appeared to confirm that where a public authority has a policy, an individual can have a legitimate expectation that it will be applied to his case even if he was totally unaware of its existence,
 but more importantly because it seemed to indicate that the courts would intervene to correct “conspicuous unfairness” even where such unfairness did not fall within the types of illegality contemplated by the traditional heads of review.

31. In S, however, the Court of Appeal extracted a much narrower ratio from Rashid. It held that the true basis for the decision in Rashid was that a legally material factor in the exercise of the decision-making discretion in that case was the correction of injustice and that, in an extreme case, the court can hold that the unfairness is so obvious and the remedy so plain that there is only one way in which the discretion can reasonably be exercised.
 On the face of it, this reference to there being only one way in which the discretion could normally be exercised would seem to accord with the ordinary Wednesbury approach to decision-making discretions.

32. The inference that the Court of Appeal in S was referring to a Wednesbury-type test is supported by Carnwath LJ’s reference back to the decision of the Court of Appeal in R v Inland Revenue Commissioners, ex parte Unilever Plc.
 In that case, Simon Brown LJ held that the principle of fairness underpinning legitimate expectation was connected with the fact that “it is illogical or immoral or both for a public authority to act with conspicuous unfairness and in that sense abuse its power”.
 As Carnwath LJ pointed out in S,
 this harks back to the classic formulation of the Wednesbury test articulated by Lord Diplock in GCHQ.

33. Whilst S did not itself engage the concept of legitimate expectation, Rashid plainly did (the Court in S accepted that Rashid involved “a textbook example” of a legitimate expectation
). Further, whilst both S and Rashid involved consideration of two decisions, i.e. an unlawful earlier decision followed by a second decision where there was an opportunity to correct the injustice caused by the earlier decision, the approach of the Court could equally apply in more typical cases. Thus, where a legitimate expectation has arisen, a legally material factor in the exercise of the decision-making discretion will be the avoidance of the injustice that resiling from that expectation would occasion and, in an extreme case, the court can hold that the unfairness is so obvious and the remedy so plain that there is only one way in which the discretion can reasonably be exercised. Again, this would amount to something approximating an ordinary application of the Wednesbury test.

34. Both Bibi and S were relatively easy cases on their facts, something that may explain why in both cases the Court of Appeal followed what might be seen as the route of least resistance. In Bibi, the Court was able to impugn the local authority’s actions on the basis that it had failed to take into account the legitimate expectations of the claimants and, therefore, it was unnecessary for it to go any further than it did in order to afford the claimants at least some relief.
 Similarly, in S, the fact that there were no “countervailing considerations”
 meant that the Court was not confronted with the prospect of having to conduct any difficult balancing exercise itself.
35. Bibi and S do not, therefore, provide support for a return to no more than a Wednesbury-type test. However, they do perhaps illustrate that such a test is not inapposite per se in cases of substantive legitimate expectation, but rather that it may be inapposite in hard cases.
36. In the search for a means of dealing with such hard cases, it has been recognised that, when judging whether there are interests that “override” or “outweigh” a legitimate expectation, the standard of review that the courts apply will vary according to the facts of particular cases, and the more a decision lies within the macro-political field, the less intrusive will be the standard of review applied by the court.
 For example, if the change of approach by the decision-maker involves questions of policy affecting the public at large or a significant section of it, or involves social and political value judgments such as those as to priorities of expenditure, then the court may do no more that inquire whether the decision-maker has acted rationally. However, where a case is discrete and limited, with no wide-ranging issues of general policy or none with multi-layered effects, and where the court can envisage clearly what the full consequences of its intervention will be, the court may itself judge whether there is an overriding public interest sufficient to justify the change of approach.

37. Of course, Bibi and S may not sit very comfortably with this analysis of there being a varying standard of review. It could be said that those two cases fell at different ends of the spectrum, but in both the courts applied a Wednesbury-type test.
38. In any event, although this varying standard of review may help to set the parameters for the court’s task in individual cases, in many cases it will provide little guidance as to how the task itself should be performed, particularly in cases falling between the two ends of the spectrum. In such cases, the risk is that falling back on the relative concepts of “outweigh” and “override” will result in the adjudicative exercise becoming purely subjective. If this problem of purely subjective adjudications is to be avoided, there is a need for a more structured form of merits-based review.
39. It was towards a more structured form of merits-based review that Laws LJ sought to direct the development of the law in Nadarajah v Secretary of State for the Home Department.
 He did so by suggesting that in order for a decision to resile from a legitimate expectation
 to be lawful, it must be “a proportionate response to a legitimate aim pursued by the public body in the public interest”,
 thereby importing the approach adopted by the courts when considering whether an interference with a qualified right under the European Convention on Human Rights is lawful.

40. The attraction of Laws LJ’s “proportionality” test in this context is to a certain extent self-evident. By virtue of the Human Rights Act 1998, the courts have become well-used to applying such a test in cases involving qualified Convention rights across a wide spectrum of factual and policy contexts. The test is a familiar one and, at least on the face of it, imports something more sophisticated than the simple balancing exercise referred to above. Indeed, whilst his suggestion of this test was, as Laws LJ himself recognised, obiter, it has been expressly adopted in at least one subsequent case
 (although not in others
) and he appears to have endorsed it in Niazi.

41. The route by which, in both Nadarajah and Niazi,
 Laws LJ arrived at the proportionality test was via the observation that the principles of fairness and good administration (in the form of public authorities dealing straightforwardly and consistently with the public) in which the concept of legitimate expectation is rooted are akin to those found in the Convention, such as the right to a fair trial and no punishment without law. In the light of this similarity, he said, resiling from a legitimate expectation should be subjected to the same scrutiny as an interference with Convention rights.
42. However, questions arise as to whether this conceptual route to a proportionality test is the correct one. Equating legitimate expectations (as a manifestation of fairness and good administration) to Convention rights perhaps elevates them above their proper status. The early cases on legitimate expectation recognised the fact that legitimate expectations fall short of (at least private law) rights, characterising them more as “moral obligations”.
 That approach to legitimate expectations may to a certain extent be anachronistic in the context of modern public law, but there must be some pause before elevating concepts such as good administration to the same level as human rights enshrined by constitutional legislation
 that entrenches fundamental rights.
 To do so would certainly go well beyond the approach adopted by the European Court of Human Rights itself, which has to date recognised only legitimate expectations attaching to real property as being capable of constituting possessions for the purposes of article 1 of the First Protocol to the Convention.

43. Further, there is a risk that an application of the proportionality test would in some respects accord legitimate expectations a more elevated status than the Convention rights incorporated by the Human Rights Act. When the courts consider whether or not an interference with a qualified Convention right is proportionate, they are not concerned with whether or not the relevant public authority reached its decision by the correct route, but rather they are concerned to ensure that the right result has been achieved.
 However, in the case of legitimate expectations, a public authority is usually required to take the existence of a legitimate expectation into account when reaching its decision and, if decides to resile from it, to give reasons for that decision.
 Accordingly, in a legitimate expectation case a public authority would be faced with a duty not only to achieve the correct substantive result, but also to reach that result by the correct reasoning process. This is potentially a more onerous duty than that imposed by the Human Rights Act in relation to Convention rights.

44. These issues indicate that at least some further thought may be required before the conceptual route to the proportionality test proposed by Laws LJ can be accepted as the correct one. However, if it is necessary, as Laws LJ anticipates, to avoid the risks of subjective adjudication by moving to a more structured form of merits-based review in order, on what other basis could this be achieved?
45. It may be that it is time to widen the focus. Cases involving substantive legitimate expectation are not the only ones where the Wednesbury-type test has difficulty coping with hard cases and, in this respect, substantive legitimate expectation cases are not unique. It may simply be that the competing factors typically in play in substantive legitimate expectation cases make it more likely that hard cases will arise. If the difficulties that arise in substantive legitimate expectation cases are not unique, but are merely symptomatic of a broader problem, this perhaps indicates that the solution is not necessarily to be found uniquely within the context of legitimate expectation cases, and it might be artificial to attempt to do so.

46. The most coherent, if potentially the most obstacle-strewn,
 route to a more structured form of merits-based review in substantive legitimate expectation cases may be a general re-examination of the scope of the courts’ jurisdiction to review the merits of executive decision-making and the recognition of proportionality as a free-standing ground of review. That, however, is a debate for another occasion.
Resiling From a Substantive Legitimate Expectation Arising out of a Policy

47. As noted above, the main focus in Niazi was on the situation where a legitimate expectation is said to arise out of the operation of a policy. Sedley LJ’s “gloss” on Laws LJ’s judgment dealt mainly with the question of the type of substantive legitimate expectation that can arise in such a situation. In doing so, he continued the rehabilitation of his own decision in Hamble Fisheries,
 once criticised by the Court of Appeal as “heretical”.

48. Sedley LJ’s gloss chimes with the important principle that the executive’s power to make and to change policy should not generally be restricted by the courts.
 As such, if an individual relies upon a legitimate expectation that is said to arise out of the application of a general policy, it will usually have arisen in a context where the general policy itself may change.
 Some earlier cases suggested that the effect of this is that, provided the public authority acts rationally when changing its policy, it is entitled to do so and a legitimate expectation cannot fetter that discretion.

49. However, in Niazi, Sedley LJ adopted a slightly more nuanced approach. He contemplated that in addition to a having legitimate expectation that the policy as it stands will be fairly applied to his particular case, an individual may also have a legitimate expectation that if the policy is changed to his disadvantage, the alteration must not be effected in such a way that unfairly frustrates any reliance he has legitimately placed on it.
 As such, the focus should be on the manner, rather than the fact, of the change of policy. There is some support for this approach in Hamble Fisheries, Coughlan and elsewhere.
 In essence, it involves considering matters such as whether notice of the change of policy was given, whether it was cushioned by transitional provisions and whether any exceptions to it were made.
50. Whilst Sedley LJ’s approach primarily involves a narrowing of the scope of any substantive legitimate expectation in a relevant case, by doing so it is likely also to impact upon the consideration of whether any such substantive legitimate expectation. It narrows the parameters of that inquiry, potentially in a way that will make it more difficult to demonstrate that to resile from the expectation is unlawful, by limiting the scope of the expectation against which any countervailing public interest consideration must be judged. In this context, it is perhaps notable that Sedley LJ himself seems to have envisaged that it will be difficult for an individual successfully to assert an unlawful breach of a substantive legitimate expectation if the public authority has itself already provided for transitional provisions or exceptions.

Conclusion

51. It is perhaps surprising that when the courts have considered the issue of whether a public authority may lawfully resile from a legitimate expectation, that consideration has been either brief or it has been obiter. Indeed, given the frequency with which the Court of Appeal has had to grapple with the doctrine of legitimate expectation in recent years, it is also perhaps surprising that the House of Lords have not recently considered any aspect of the doctrine in any detail.
 The result is that there remains an element of uncertainty as to how the courts will approach the issue of whether a public authority may lawfully resile from a substantive legitimate expectation. Whilst Laws LJ’s suggested approach undoubtedly assists in moving towards a resolution of that uncertainty, further thought may be needed before it can be fully accepted as the correct approach.
52. It has been said that “the protection of legitimate expectations is at the root of the constitutional principle of the rule of law, which requires regularity, predictability, and certainty in the government’s dealings with the public”.
 However, if those desiderata are to be achieved, both individuals and public authorities need to be able to predict not only when legitimate expectations are likely to arise, but also when they may be resiled from. In order to do so, they need to know how the courts will approach the task of determining whether a public authority may lawfully resile from a legitimate expectation. The difficulty with the position as it currently stands is that, despite all of the jurisprudential traipsing over the ranges of legitimate expectation in the last decade, the current test in this context may still be little more than “one of impression”.
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