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Statutory Equality Duties and the Public Law Courts

On 21 March 2001 a meeting took place between a number of civil servants under the Chairmanship of Tom McKane, a senior Ministry of Defence official. We do not know precisely what was said by any of them – for, despite this meeting being hosted by the Cabinet Office, there were no minutes made and access to officials’ notes has been denied. We do know who else was there and that they included senior representatives from the Treasury and the Department for Work and Pensions. We also know what was on the agenda – introducing a restriction on eligibility for compensation under a new ex gratia government scheme intended to discharge the ‘debt of honour’ owed to those imprisoned in the Far East by Japanese forces during World War II. That debt was said to be owed because of the horrendous suffering endured at the hands of the Japanese by both military prisoners of war and civilian internees. Last, we know the name and nature of the restriction that came to be placed on compensation for that suffering. It was called the “bloodlink” and, when it began to be implemented a few weeks later, it limited eligibility to British civilians who had either a grandparent or parent who were born in the UK, or were born here themselves. 

So deliberately excluded from the compensation scheme as a result of the proposal formulated at the meeting and its subsequent ministerial endorsement were those British subjects who were imprisoned by the Japanese on account of their British nationality, but who lacked a connection by birth or ancestry to this country. Between 1700 and 2500 people were refused on this basis in June that year. 

One of them was Diana Elias, an 81 year old pensioner who realised long before she ever sought legal advice the the bloodlink criterion was, in  the words of a letter she wrote to the Prime Minister, “discriminatory”, “prejudicial and biased” for it artificially created “two classes of British subjects” from those whose captors drew no such distinctions. 
Mrs Elias won her case in the Court of Appeal in October 2006 (Secreatry of State for Defence v Elias [2006] EWCA Civ 1293, [2006] IRLR 934, ,[2006] 1 WLR 3213)  holding a victory in the High Court ([2005] EWHC 1435 (Admin), [2005] IRLR 788) where she had established both that the bloodlink criterion unlawfully breached the 1976 Race Relations Act and that the Secretary of State had failed to discharge his statutory race equality duty, that created under section 71 of the Race Relations Act 1976 as amended. As Lord Justice Mummery acknowledged in the opening words of his lead judgement, hers was “no ordinary discrimination case”, not least because it was primarily fought in the Administrative Court. The purpose of this talk is to discuss why the other members of the legal team and myself chose that particular forum (as well as running a parallel damages claim in the County Court) and why Mrs Elias succeeded where previous challenges to the compensation scheme had failed. As I will explain, section 71 – for some time considered a white elephant by many discrimination lawyers and little more than a target duty by their public law counterparts – proved to be a vital weapon in our armory. 
Inauspicious precedents 

To properly set the scene, however, we should return briefly to the March 2001 Cabinet Office meeting and speculate for a moment or two about what was said and thought by those present for what was, and more importantly what was not, in their minds either at that meeting or in subsequent weeks.  

For example, did they know that the bloodlink criterion had historical precedents? It seems unlikely. Had they done so, perhaps they would have been a little slower to restrict eligibility for compensation in this particular way. For one thing, the very people it excluded would tend to be those civilians left behind thanks to the scope of the British Government’s evacuation arrangements for its subjects in colonies like Hong Kong in 1941 which were made on the eve of the Japanese invasion. The evacuation orders were selective, highly discriminatory in fact: non-essential British civilians were permitted – indeed required - to leave as long as they were “of European origin”. Others – essential colonial personnel and those without the right kind of origins - were obliged to remain. This restriction was enforced rigorously by colonial officials dealing with the evacuees. For instance, one woman from the UK and her children boarded an evacuation ship successfully only to be returned to Hong Kong part way through their journey because the children had a Chinese father and so were Asian in appearance. 
The evacuation arrangements were not the only inauspicious precedent. Thirty years later, in 1973, new immigration rules imposed restrictions on UK nationals without a grandparent born in the UK itself in the form of a requirement for entry clearance before travel. The avowed aim was to identify those who did not fully “belong” to the UK in the words of sponsoring ministers. The reality was that this superficially neutral rule was introduced to prevent East African Asians who had retained their British nationality and passports from fleeing Idi Amin’s ‘Africanisation’ policies in Uganda. Unlike the 1941 restriction, this was subject to a legal challenge and a successful one at that: the European Commission unhesitatingly concluded that the rule, albeit apparently predicated on the (accidental) factor of grandparental place of birth was, having regard to the legislative purpose, race discrimination on grounds of national origin. To single out a group of persons in this way, said the Commission, represented degrading treatment that violated Article 3 of the Convention. It was “an affront to human dignity”. The case was ultimately resolved with a friendly settlement (East African Asians v UK 3 E.H.R.R. 76). 
Perhaps, with the benefit of hindsight, the civil servants who devised the blood link can be forgiven for being unaware of these precedents. What is rather less forgivable is their collective ignorance of a new statutory duty that their own, and every other government department was about to be subject to just 12 days after their meeting. Inevitably, as the High Court found in Mrs Elias’ case, this duty would impact on their proposals and their implementation. Yet, as the government’s evidence later revealed, it was given not a moment’s thought. 

The Race Relations (Amendment) Act

The new duty was that created by the new section 71 of the Race Relations Act 1976, a provision inserted by section 2 Race Relations (Amendment) Act 2000. As is well known, this and other amendments were made to the 1976 Act as a legislative response to a recommendation of Sir William Macpherson’s Inquiry into the ineffectual police investigation of the racist murder of Stephen Lawrence.  In paragraph 46.27 of the report, the Inquiry had stated:

“We all agree that institutional racism affects the Metropolitan Police Service, and Police Services elsewhere. Furthermore our conclusions as to Police Services should not lead to complacency in other institutions and organisations. Collective failure is apparent in many of them, including the Criminal Justice system. It is incumbent upon every institution to examine their policies and the outcome of their policies and practices to guard against disadvantaging any section of our communities” 

The new section 71(1) was couched in terms plainly intended to discourage such complacency. It requires: 

“Every body or other person specified [the Schedules to the Amendment Act], in carrying out its functions, have due regard to the need-

(a) to eliminate unlawful racial discrimination; and

(b) to promote equality of opportunity and good relations between persons of different racial groups."

The nature of this duty will be very familiar to public lawyers. It requires decision makers to take into account of relevant considerations, and identifies those considerations explicitly. They will not be equally relevant to all decisions, hence the use of the words “due regard”. However, they are not limited to avoiding acting unlawfully either. What a policy or decision maker must always do in the first instance is turn their mind to the question of how much regard needs to be had to the considerations identified in the subsections. It is certainly not enough merely to have and claim to operate an equal opportunities policy.  

To properly understand the reach of the duty though, it is necessary to highlight two other changes introduced by the 2000 Amendment Act. 

First, section 71(1) was backed by a further duty created by a direction making power in Section 71(2) to secure its better performance. This was power used by the Secretary of State to oblige public authorities to produce a ‘race equality scheme’. Such schemes are effectively umbrella policies intended to identfy each and every function of the body in question which potentially could involve a need to eliminate unlawful discrimination or promote equal opportunities. In this case, the Ministry of Defence had produced such a equality scheme, but the ex gratia compensation scheme was not mentioned. This, said the Secretary of State in his defence, was because the compensation scheme led to no actual, unlawful discrimination. That was plainly wrong: section 71(1) is concerned just as much with the potential for discrimination, as its presence. Plainly the function of making payments from public funds to selected classes of people carries the potential for discrimination.

That potential is all the more real when the second feature of the 2000 Amendment Act is considered. Under section 19B it expanded the definition of unlawful racial discrimination so as to catch all almost acts of public authorities in carrying out their functions, subject to exceptions made on ministerial authorization (primarily intended to be used in the context of immigration control). As Rabinder Singh QC has said this represented nothing short of a  “constitutionalisation of discrimination law”- Parliament plainly intended that almost all exercises of State power should be caught, rather than stopping – as it had in previous legislation – with prohibiting state bodies from discriminating in the same way that private bodies can, primarily through employment decisions and provision of services including housing and education. I shall discuss the extent to which this has now been acknowledged by the courts towards the end of this talk. 

The Elias litigation 

So much for the factual and legal background to the Elias case. I will now say a little more about the basis on which it was brought and why the section 71 duty – which on its face has little to or nothing do with individual discrimination claims – became so significant to the outcome. 

It has been said that a claimant seeking to challenge the way an extra statutory, ex gratia compensation scheme operates “faces an uphill struggle”. For Mrs Elias, the hill resembled something more akin to a sheer cliff face, as the Court of Appeal that made that very statement when considering and dismissing an earlier public law challenge to the bloodlink criterion brought by a highly thought of legal team on behalf of the civilian internees’ representative body, ABCIFER ([2003] EWCA Civ 473, [2003] 3 WLR 80). They had argued that the introduction the of the bloodlink criterion unfairly breached a legitimate expectation (as the scheme had originally been announced as being open to “British Civilians who were interned”), that it was irrational in drawing a line between those with and without a bloodlink that hand been quite irrelevant to their Japanese captors, and that the criterion offended against the common law principle of equality and Article 1 of Protocol 1 read together with Article 14 of the Convention. Each argument was rejected, first in the High Court and then the Court of Appeal. That Court also emphatically rejected the submission that the proportionality standard of review was appropriate in a case such as this. Leave to Appeal to the House of Lords was refused. 

So confident was the Ministry of Defence of its position in the wake of ABCIFER, that it was emboldened to reject the Parliamentary Ombudsman’s subsequent conclusions that it had acted maladministratively when introducing the bloodlink, arguing that the courts had all but decided that question in its favour. And perhaps unsurprisingly, when Mrs Elias threatened a new judicial review on grounds of race discrimination, breach of section 71 and unlawful fettering, the Treasury Solicitor’s pre action response letter described her case variously as “hopeless”, “unmeritorious” and “misconceived”.  

The case was nevertheless brought and permission was granted on all three bases. A parallel County Court claim was issued to enable Mrs Elias to claim damages for injury to feelings, should an act of unlawful race discrimination be established, as it ultimately was. Of course, neither the fettering or section 71 arguments would have been open to her had she begun her substantive claim in the County Court. 

Before saying more about how Mrs Elias succeeded, I should briefly mention why two of her main arguments were rejected. 

Fettering 

The first of these, somewhat ironically, was that the Secretary of State had failed to discriminate in her favour. She had produced compelling expert evidence that what had happened to her while interned was completely out of the ordinary as were her connections to the United Kindom. These factors, it was argued, it merited her at least being considered for payment under the ex gratia scheme on an exceptional basis notwithstanding the fact that she did not meet all of its criteria. It was common ground that the officials dealing with her application had applied the eligibility rules to the letter. So, it was said, they inevitably must have fettered the discretion that plainly existed to modify or waive the scheme rules. Indeed the Court of Appeal appeared to have hinted as much in ABCIFER case when it had commented: 

 “The basic criterion of a close connection to the United Kingdom at the time of internment remains the factor which controls the scheme. It is permissible to admit an exception to this governing criterion where there is justification for doing so which is rational and which does not destroy the very foundation of the scheme.”
But neither Court that dealt with Mrs Elias’ case agreed that the permissibility of an exception connoted a duty to consider making one. The rule against fettering, they held, had its genesis not in the principles of fairness as Mrs Elias had argued, but rather in the assumption made by Parliament that when a statutory discretion is conferred on a public body, that body should not disable itself from considering all the potential ways in which it might be exercised by adopting a rigid policy. Thus had the ex gratia scheme been created in the exercise of, say, a statutory social security power, Mrs Elias’ argument might well have succeeded. But, held the Courts, common law and prerogative schemes (of which this was one) were different. Though discretion could be exercised to waive or vary their rules, there was simply no obligation to consider doing so in an individual case. As Lord Justice Mummery observed: 

“….it is within the power of the decision maker to decide on the extent to which the power is to be exercised in, for example, in setting up a scheme. He can decide on broad and clear criteria and either that there are no exceptions to the criteria in the scheme or, if there are exceptions in the scheme, what they should be. If there are no exceptions the decision maker is under no duty to make payments outside the parameters of the scheme. The consequence of the submission made on behalf of Mrs Elias would create problems by requiring every individual case falling outside the scheme to be examined in its individual detail in order to see whether it should be regarded as an exceptional case.”

The Court of Appeal did recognize that there might be a lesser duty to keep the criteria of an extra statutory scheme under review, just in case new factors came to light that had not been known when the criteria were formulated, an obligation that was described in submissions as that of “keeping an open mind” at the policy level. However, it did not arise here, said the Court, because the criteria had been set in the knowledge that degree of individual suffering might well vary and that there would be those with very close links to the UK who would neverthless be excluded. 

Direct discrimination 

Mrs Elias’ other unsuccessful argument was that the bloodlink criteria was nothing short of direct race discrimination on grounds of her national origins which is strictly prohibited under section 1 of the 1976 Act. Direct discrimination, however benign the motive, cannot be justified. 

The argument was put in this way. First, the inclusion of a criterion which favoured not only those born in the UK but also those with ancestors born here was plainly an attempt to single out those with UK national origins from those who lacked them. The purpose had been to favour those who ‘belonged’ to the UK not, because they were British nationals, but by virtue of a ‘blood link’ with its soil and people that could extend back over three generations. Not only would British people that had been born in and traveled out from Britain to its Empire benefit, but so would their sons, daughters, grandaughters and grandsons, provided they had been interned. The purpose was to favour a group colloquially know as the ‘sons of Empire’, but not those they ruled despite the common British nationality of both. It was also argued that direct discrimination was obvious from the effect of the criterion, as there was uncontested evidence that all those excluded had non-UK national origins. Against this background, argued Mrs Elias, it mattered little that it was theoretically possible for a person without UK national origins to qualify because, for example, a grandparent was born here on holiday. The bloodlink was simply policy maker’s shorthand for national origins. 

The Courts disagreed. Although there was considerable hesitation on the part of two of the Court of Appeal’s members, Lord Justices Mummery and Longmore, their ultimate conclusion was that: 

“in the present state of the law, the particular form of discrimination matters, even if there are present in the circumstances of the case a discriminatory purpose and discriminatory effects. The 1976 Act, as amended, makes an important broad distinction between two different forms of discrimination…

The discrimination complained of in this case does not take the direct form of treatment “on racial grounds.” The birth link criteria take an apparently neutral form, which applies or would apply equally to all applicants for payments under the Compensation Scheme. It is the application of the neutrally worded criteria which produces the disparate adverse impact and puts persons of the same national origins at a particular disadvantage when compared with other persons. These are the distinguishing features of discrimination in its indirect form.”

Indirect discrimination 

Indirect discrimination on national origins grounds was, of course, Mrs Elias’ alternative argument and, very late in the course of the first instance proceedings, the Secretary of State accepted that the bloodlink criterion inevitably disadvantaged those lacking UK national origins. It therefore fell to him to justify the criterion as serving a legitimate aim and doing so in a proportionate way: only then would the admitted indirect race discrimination be lawful under the 1976 Act. 

So, the Secretary of State now found himself forced into the proportionality arena he had so adeptly avoided in the ABCIFER litigation. But would that make any real difference to the outcome? Unsurprisingly, he argued that it did not. The courts ought to show a degree of considerable deference and restraint when reviewing the exercise of discretion to establish a social benefits scheme of this kind, he said. That was especially so when the indirect discrimination had only come about thanks to the “generous” extension of the qualifying criteria through three generations. It was for him, not the courts, to devise workable criteria to identify who should benefit from State largesse and who, regrettably, should not. Changes to the criteria could vastly increase the cost of the scheme and be administratively burdensome. “Bright line rules”, that might exclude some difficult cases, were necessary in a scheme of this kind. The ABCIFER decision on rationality, it was said, gave a very strong indication that the indirect discrimination here could be, and was, justified. 

Both the High Court and Court of Appeal found these arguments unpersuasive: the indirect discrimination was found incapable of justification to the proportionality standard and it followed the bloodlink criterion was unlawful. Both Courts found themselves able to tackle the obvious discrimination and the injustice that flowed from it armed with the statutory tools Parliament had provided. Moreover, it is clear that the Court of Appeal considered that courts have a special obligation to use those tools in a way that is far more interventionist that that traditionally associated with the public law courts when considering discrimination cases. This is clear from three features of the Court of Appeal’s judgement. 

First, the Court was highly sceptical – and rightly so - about the way the Secretary of State had defended himself. For the purposes of his direct discrimination defence, he had said that the discriminatory purpose and effect claimed by Mrs Elias were in no sense features of the criterion. It focussed on birthplace, an “adventitious happenstance” quite unrelated to origins or race. Yet for the purposes of indirect discrimination he had to argue the opposite in order to found any kind of defence because a random, adventitious criterion could not begin to serve a legitimate aim, let alone one which would justify a racially discriminatory outcome. So in this part of the case, the claimed policy aim was to identify “close links” so as to limit the scope of the scheme and its overall cost while keeping it administratively workable. This sophistry did not impress the Court. On the contrary, once Mrs Elias had lost on direct discrimination, it made her indirect discrimination case all the stronger: the Secretary of State had impaled himself on Morton’s Fork.  It was not for the Court to help him off. 

The second feature is the Court’s approach to the standard of scrutiny. Far from being an area where a degree of deference was appropriate, this was one where only the most rigorous scrutiny would suffice, especially because the nature of the indirect discrimination was so close to that which would have been prohibited outright under the 1976 Act. So, said Lord Justice Mummery: 

“The submissions made by Mr Sales do not meet the point that, although the race discrimination is indirect in form, objective justification must address the particular substance of the discrimination, which flows from the neutrally worded condition or requirement. 

Although the birth link criteria are not direct discrimination in the form of treatment on "racial grounds", as they relate expressly to place of birth, they are in substance very closely related to treatment on "racial grounds." This is because it is self evident that the overwhelming proportion of applicants born in the UK, or whose parents or grandparents were born in the UK, have UK national origins as compared with the overwhelming proportion of applicants not born in the UK who do not have UK national origins. 

Even though UK national origins are not formally specified in the birth link criteria, Mrs Elias’ exclusion from the Compensation Scheme is in substance very closely related to her non-UK national origins. It is that exclusion that has to be objectively justified. A stringent standard of scrutiny of the claimed justification is appropriate because the discrimination, though indirect in form, is so closely related in substance to the direct form of discrimination on grounds of national origins, which can never be justified. 

If this is the correct approach, as I think it is, it is difficult for the Secretary of State to rely on a wide margin of appreciation or a broad discretionary judgment.” 

Third, what made the Secretary of State’s task so difficult when it came to justifying his actions subject to this standard of scrutiny was that the discriminatory impact of the civil servant’s decision had simply not been appreciated when they took it. That was plain from the High Court’s finding that “due regard” had never been had to the potential for discrimination at the time the bloodlink criterion was determined as the appropriate way to limit the scheme’s scope, breaching section 71. In the High Court Mr Justice Elias (no relation to the claimant) had said this: 
“the purpose of this section is to ensure that the body subject to the duty pays due regard at the time the policy is being considered – that is, when the relevant function is being exercised - and not when it has become the subject of challenge. Moreover, although Mr Sales did not accept this, there will be in many cases a tendency, perhaps subconscious, to make the assessment whether discrimination might arise with an eye on the outcome of the litigation. That will not produce the same unbiased analysis as might occur if consideration is given to the section 71 factors at the proper time.”
It will be noted that section 71 says nothing about the timing of the due regard that needs to be had. Mr Justice Elias’ analysis was therefore a necessary and important judicial gloss on the wording of the provision. 

Yet the Court of Appeal went further still, determining the consequences of a failure to discharge the section 71 duty for a public body that subsequently seeks to justify an indirectly discriminatory act: 
“this court must give effect to section 71 of the 1976 Act, which placed on the Secretary of State a statutory duty which he has failed to perform. I think that this adds to the difficulties of the Secretary of State in now attempting to justify the imposition of the birth link criteria. He has to justify an act of discrimination committed in the carrying out his functions when, in breach of an express duty, he failed even to have due regard to the elimination of that form of unlawful race discrimination. He has to justify something which he did not even consider required any justification. In these circumstances the court should consider with great care the ex post facto justifications advanced at the hearing.”
Those ex post facto justifications did not withstand the Court’s scrutiny. There was, in the words of Lady Justice Arden: 

“no evidential basis for rebutting the suggestion that there were other ways of achieving the legitimate aim which would have involved a lesser impact on internees with non-United Kingdom national origins. There is no suggestion that evidence of this kind could not have been obtained nor is there any proper explanation as to why it could not be obtained.”

She added: 
“There is no evidence that there was no other condition that would be administratively workable. As it is, there is regrettably a danger that the birth link criterion on its own will be interpreted as reflecting a stereotypical assumption that only those British subjects with United Kingdom national origins are capable of having close links with the United Kingdom.”
The courts’ role

The contrast between the approach of the ABCIFER Court of Appeal and that which decided Elias could not be more stark. The latter would have accepted nothing less than clear evidence the bloodlink was the only means by which close links to the UK could be identified in the context of this scheme or at least the means which would have the least discriminatory impact on persons of non-UK national origins. It was quite impossible to produce such evidence in this case because the Secretary of State had not turned his mind to it contemporaneously as he was required to do under section 71. 
So the duty had teeth after all, and had implications both for policy makers and the Courts. As Lady Justice Arden explained: 

“Anti-discrimination legislation has implications for the administration of justice. When adjudicating, in accordance with the law, on cases involving alleged discrimination, judges have a role to play in the process of transforming society from one in which inappropriate distinctions have in some cases been drawn between individuals based purely on their race, gender or other grounds to a society in which, through the integration of laws prohibiting discrimination in specified ways, each individual is valued and treated equally….

The courts are particularly involved in the process of adjudicating upon the remedies provided by the law, not least by statute law for unlawful discrimination. But legal proceedings are not the only way of policing anti-discrimination legislation. Monitoring and self-assessment by public bodies in their decision making can also further the aims of such legislation, and this is the role of section 71 of the 1976 Act… 
It is the clear purpose of section 71 to require public bodies to whom that provision applies to give advance consideration to issues of race discrimination before making any policy decision that may be affected by them. This is a salutary requirement, and this provision must be seen as an integral and important part of the mechanisms for ensuring the fulfilment of the aims of anti-discrimination legislation. It is not possible to take the view that the Secretary of State's non-compliance with that provision was not a very important matter. In the context of the wider objectives of anti-discrimination legislation, section 71 has a significant role to play. I express the hope that those in government will note this point for the future.” 

The future

What of the future for enforcement of section 71 and its sister duties in the fields of gender and disability discrimination? On this, three points are worth making. 

First, a declaration that section 71 has been breached is, by itself, of little value to an individual claimant. The Elias Courts were not quite so bold when determining remedies as they were on the substantive issues. Though Mrs Elias was found to be entitled to her injuries to feelings damages, the County Court made a relatively small award of £3000 plus interest which the Court of Appeal felt unable to interfere with. Worse still, it held the appropriate remedy for the substantive act of discrimination (excluding her from the compensation scheme on an unlawful basis) was not, as might have been anticipated, a mandatory order requiring a new decision from the Secretary of State applying the scheme criteria absent that tainted by discrimination. Similarly Mrs Elias was refused financial compensation for the direct financial loss that flowed from refusing her a payment. This, said the Courts, was because it was impossible to say whether or not she would have been compensated under the ex gratia scheme were another non-discriminatory criterion used instead of the bloodlink. The bloodlink would be declared unlawful and the Secretary of State would need to think again.

This part of the Courts’ reasoning is on the sparse side and both difficult to understand and reconcile with ordinary principles of tort and discrimination law.  As to the former, the normal principle is that the victim should be put in the position he or she would have been in but for the tortuous act. That is buttressed in EU law by the equality Directive 2000/43/EC.  Article 14 requires Member States – which include judicial institutions – to take necessary measures to ensure that any laws or administrative provisions contrary to the principle of equal treatment are abolished.  Article 15 requires Member States – again, including judicial institutions - to lay down rules on sanctions applicable to infringements of the national provisions adopted pursuant to the Directive which “must be effective, proportionate and dissuasive”.  Both echo Article 6 of the Convention on the Elimination of Racial Discrimination. The finding that an exclusionary rule created by the institutions of Central Government which violates the principle of equal treatment need not be struck down, but can be reformulated and reapplied in a way which still excludes a claimant for a benefit to which they would have been entitled in the absence of the exclusionary rule is neither effective, proportionate nor dissuasive. However, as Mrs Elias was given compensation under a new scheme rule introduced between the Court of Appeal trial and judgement (this embracing those with 20 years’ residence in the UK), this issue will need to be pursued on another day and by another claimant. 
Second, questions about compliance with the relevant duty should be amongst the first put to any public body for a potential claimant in a discrimination case against a public body and they should focus not only on the existence and content of any equality scheme but also the extent to which there was specific consideration given to discriminatory impact at the time decisions were made both by policy makers and decision implementers. The complacent response of the civil servants who met to frame the bloodlink in March 2001 – in effect “race equality was not considered at all because it was irrelevant” – will simply not be good enough where there is discriminatory impact. 

Third, compliance with and enforcement of equality duties are not the exclusive responsibilities of duty-holders and the courts. It is disturbing that the very first legal action to enforce section 71 needed to be taken by an individual at all, especially when the Commission for Racial Equality had been made aware in 2001 of the bloodlink and its effects by individuals including Mrs Elias, along with ABCIFER and MPs. 
Yet even an active and litigation-minded equalities body, which is what we hope the Equality and Human Rights Commission may ultimately become, cannot identify or act on every case. It is important for public lawyers to avoid overlooking established statutory equality legislation in favour of ingenious Human Rights Act arguments. It is important for lawyers in general not to be complacent, as a number of firms were when they turned Mrs Elias’ case away. Most of us can recognise flagrant discrimination and outright racism when we encounter it. Hidden discrimination such as that which manifested itself in this case, based on stereotypes, but masked with superficially neutral criteria, is hard to identify and harder still to challenge.  But Parliament and the Courts have supplied the tools for those tasks. We owe our clients, and society, a duty to use them. 

John Halford 
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