DAMAGES CLAIMS AGAINST PUBLIC AUTHORITIES

INTENTIONAL TORTS

Introduction

1.
A claimant may only recover damages in an application for judicial review if he would have been awarded damages if the claim has been made in an ordinary private law action
.   English law does not provide a remedy in damages for breach of a public law right
.  Accordingly, a claim for damages against a public authority, whether brought by way of an application for judicial review or by private law action, must identify an infringement of a private law right.  This papers primarily considers obtaining compensation from public authorities by way of tortious claims for false imprisonment, assault or battery, malicious prosecution or malicious process and touches on other intentional torts, including the statutory right to damages provided for by section 3(1) of the Protection from Harassment Act 1997 and claims to the Home Office pursuant to section 133 Criminal Justice Act 1988.  Claims for misfeasance in a public office are considered separately in Duncan Fairgrieve’s paper.  Damages claims in negligence, breach of statutory duty, trespass to goods or pursuant to the anti-discrimination statutes are beyond the scope of this paper.

2.
This paper does not consider the detail of damages claims brought pursuant to sections 7 and 8 of the Human Rights Act 1998 (“HRA”).  However, it does seek to identify key distinctions between actions based on the intentional torts considered herein and damages claims under the HRA.  

False Imprisonment

Elements of the Tort

3.
The tort of false imprisonment involves the infliction of bodily restraint that is not expressly or impliedly authorised by law
.   The burden of proof is on the claimant to establish that the detention occurred; if this is shown the burden shifts to the defendant to show that there was lawful justification for the detention.  The importance of the availability of an action in false imprisonment is well recognised:

“It is contrary to principle that the executive should not be liable for illegally interfering with the liberty of the subject.  The remedy of habeas corpus and the tort of false imprisonment are important constitutional safeguards of the liberty of the subject against the executive.
” 

4.
Imprisonment for these purposes entails the total restraint of a person’s liberty
.   The place of detention is irrelevant, but the restraint must be within defined boundaries (in contrast, for example, to police officers directing people not to attend a particular location).  The means used to accomplish the detention need not be physical and may arise, for example, from the assertion of authority, such as a power of arrest.  It is not necessary to show that the claimant was aware at the time that he was being detained unlawfully
.  Where a person is lawfully held in custody, a deterioration in the conditions of detention will not of itself render the imprisonment unlawful
.

5.
In theory there is no minimum period of confinement necessary for a claim in false imprisonment to succeed.  In Brooks v Commissioner of Police of the Metropolis
 the Court of Appeal held that the tort may be established by a short period of restraint and that requiring the claimant to wait in a police car for “what felt like 30 minutes” could suffice
.  County Court false imprisonment claims arising from stop and searches conducted by police officers are relatively commonplace.  In Parry v Sharples
 a person detained at gun-point for two minutes was held to have been detained for the purposes of a claim in false imprisonment.

6.
False imprisonment is a tort of strict liability and it is no defence to such a claim for the defendant to show that he took reasonable care or acted in good faith.  This is to be contrasted with the tort of misfeasance in a public office where bad faith is an essential ingredient of the tort.  This position was confirmed by the House of Lords in R v Governor of Brockhill Prison ex parte Evans, a case where the claimant was kept in prison for 59 days longer that she should have been as a result of the governor mis-calculating the length of the term that she was to serve in light of time spent on remand.  In so doing the governor had acted in accordance with what was thought by the Home Office and the Courts to be the correct legal approach at the time.  In ex parte Evans the Divisional Court overruled that earlier approach and upheld the case in false imprisonment and awarded compensation.  The House of Lords upheld the decision on liability (and agreed that the Court of Appeal were correct to increase the compensation award):

“…for the governor to escape liability for any extended period of detention on the basis that he was acting honestly or on reasonable grounds analogous to those which apply to arresting police officers would reduce the protection currently provided by the tort of false imprisonment.  I can see no justification for limiting the application of the tort in this way.  The authorities are at one in treating it as a tort of strict liability.  That strikes the right balance between the liberty of the subject and the pubic interest in the detection and punishment of crime.  The defence of justification must be based upon a rigorous application of the principle that the liberty of the subject can be interfered with only upon grounds which a court will uphold as lawful” (Lord Hope at 35D-E)
.

7.
Equally it is no defence for a defendant to show that although the detention was not undertaken in accordance with the relevant power, the claimant could have been lawfully detained in the circumstances.  This was confirmed in Roberts v Chief Constable of Cheshire
 in a case where detention at a police station in purported pursuance of the provisions of Part IV of the Police and Criminal Evidence Act 1984 (“PACE”) became unlawful because of the failure to carry out a review of the detention as prescribed by the statute.  The fact that, if the review had been conducted, detention could have been lawfully continued did not provide a defence to the claim.

8.
The majority of false imprisonment claims have arisen in the context of arrests made by the police (or other bodies with investigative powers).  In cases of arrest without warrant the three central questions to be addressed are:

i. did the arresting officer honestly suspect that the person arrested was guilty of the offence;

ii. if so, were there reasonable grounds for that suspicion;

iii. if so, was the discretionary power of arrest exercised lawfully in accordance with public law principles;

see Castorina v Chief Constable of Surrey
.  It should be noted that the third of these issues, when raised, involves the Court considering public law doctrines, such as whether the decision to arrest was unreasonable in the Wednesbury sense or whether the decision was made for an improper purpose
.


Applicability of the Tort

9.
The tort can be relied upon in relation to any detention of a person by a public authority (or private individual), save for detention pursuant to a Court order, unless the order is made without jurisdiction
.  Claims may arise, for example, from detention by immigration authorities or in purported pursuance of powers under the Mental Health Act 1983 9”MHA”), in addition to detention in police custody.

10.
In D v Home Office
 the defendant sought to strike out and / or obtain summary judgment in relation to County Court claims seeking a declaration that the Home Office had acted incompatibly with the claimants’ rights under articles 2, 3, 5 and 8 ECHR and damages pursuant to the HRA and for false imprisonment.  The claimants were asylum seekers who were detained in purported pursuance of immigration officers’ powers under schedule 2 of the Immigration Act 1971.  The claimants alleged that their various periods of detention were unlawful because the decisions to detain were: unreasonable and / or disproportionate and / or failed to follow applicable internal policy and / or failed to safeguard or protect the interests of the children of the family as required by the UN Convention on the Rights of the Child
.  The defendant’s application was based on the proposition that the claimants were seeking to create strict liability at common law for what were (if mistakes were made) public law errors.  The defendant contended that if the claimants had a claim, it was limited to a declaration and / or a quashing order that had to be advanced by way of judicial review rather than via a damages claim for false imprisonment and that initiation of the County Court proceedings was an abuse of process.  The Home Office succeeded before the circuit judge but the Court of Appeal allowed the claimants’ appeal.  The Court of Appeal emphasised that on first principles the claimants, having been deprived of their liberty, had a prima facie private law claim arising out of their detention, with the burden then lying on the immigration officers to show the legality of the detention:

“..there is on the face of it nothing in the slightest bit peculiar about an individual bringing a private law claim for damages against an executive official who has unlawfully infringed his private rights”
.

11.
The Court of Appeal rejected the proposition that an immigration officer enjoyed any immunity from a private law claim in tort in respect of what would normally be regarded as a prima facie unlawful act causing loss of liberty.  The Court noted that in Evans the House of Lords had reaffirmed in ringing tones the importance that English law attaches to personal liberty and emphasised that bad faith was not a necessary element of the tort.  The fact that the claimants’ contentions were based on alleged flaws in the exercise of discretionary detention powers was not in point.  If, for example, in making a decision to detain the relevant officer had failed to take into account material considerations as required by internal policies and / or the UN Convention then he was acting ultra vires his powers and there was no reason in principle why the private law claim could not be advanced
.  There was no need for the claimant to first obtain a declaration / quashing order establishing that the detention was unlawful
.  The Court was also unimpressed with policy arguments advanced by the defendant, commenting that any such arguments paled into insignificance by comparison with the policy arguments for permitting such a claim, given the enormity of suffering caused by unlawful detention
.

12.
The Court also depreciated the defendant’s argument that the proceedings were an abuse of process by circumventing the judicial review safeguards in relation to matters such as time limits.  The Court said that following Clark v University of Lincolnshire & Humberside
 the correct question was not whether the right procedure had been adopted, but whether the judicial review safeguards had been flouted in circumstances that meant the proceedings could not be conducted justly
.   The Court drew attention to the fact that the case could require substantial cross-examination, which was more conveniently provided for outside of the Administrative Court and that a jury could not be empanelled in the Administrative Court (which the claimants were entitled to by virtue of section 66(3) of the County Courts Act 1984)
.  The Court pointed out that there was nothing to prevent a High Court judge with Administrative Court experience sitting in the County Court to conduct the trial with a jury
.

Quantification of Non-Pecuniary Damages

13.
In the leading case of Thompson & Hsu v Commissioner of Police of the Metropolis [1998] 1 QB 498 the Court of Appeal gave guidance as to the way in which awards in civil actions against the police for false imprisonment and malicious prosecution should be broken down and the range of figures that the Court should have in mind.  Although the guidance was primarily aimed at directions to be given to juries, it has been universally adopted by judges at first instance and the appellate courts when assessing the value of non-pecuniary loss in false imprisonment claims against the police
.  The guidance referred to the fact that compensatory damages were of two types, basic and aggravated damages and continued (as relevant for a false imprisonment claim):

“(4) In a straightforward case of wrongful arrest and imprisonment or malicious prosecution the jury should be informed of the approximate figure to be taken as the correct starting point for basic damages for the actual loss of liberty or for the wrongful prosecution, and also given an approximate ceiling figure. It should be explained that these are no more than guideline figures based on the judge's experience and on the awards in other cases and the actual figure is one on which they must decide. 

“(5) In a straightforward case of wrongful arrest and imprisonment the starting point is likely to be about £500 for the first hour during which the plaintiff has been deprived of his or her liberty. After the first hour an additional sum is to be awarded, but that sum should be on a reducing scale so as to keep the damages proportionate with those payable in personal injury cases and because the plaintiff is entitled to have a higher rate of compensation for the initial shock of being arrested. As a guideline we consider, for example, that a plaintiff who has been wrongly kept in custody for 24 hours should for this alone normally be regarded as entitled to an award of about £3,000. For subsequent days the daily rate will be on a progressively reducing scale….. 

“(8) If the case is one in which aggravated damages are claimed and could be appropriately awarded, the nature of aggravated damages should be explained to the jury. Such damages can be awarded where there are aggravating features about the case, which would result in the plaintiff not receiving sufficient compensation for the injury suffered if the award were restricted to a basic award. Aggravating features can include humiliating circumstances at the time of arrest or any conduct of those responsible for the arrest or the prosecution which shows that they had behaved in a high handed, insulting, malicious or oppressive manner either in relation to the arrest or imprisonment or in conducting the prosecution. Aggravating features can also include the way the litigation and trial are conducted…. 

“(9) The jury should then be told that if they consider the case is one for the award of damages other than basic damages then they should usually make a separate award for each category. (This is contrary to the present practice but in our view will result in greater transparency as to the make up of the award.) 

“(10) We consider that where it is appropriate to award aggravated damages the figure is unlikely to be less than a £1,000. We do not think it is possible to indicate a precise arithmetical relationship between basic damages and aggravated damages because the circumstances will vary from case to case. In the ordinary way, however, we would not expect the aggravated damages to be as much as twice the basic damages except perhaps where, on the particular facts, the basic damages are modest. 

“(11) It should be strongly emphasised to the jury that the total figure for basic 
and 
aggravated damages should not exceed what they consider is fair 
compensation for the injury which the plaintiff has suffered. It should also be explained that if aggravated damages are awarded such damages, though compensatory are not intended as a punishment, will in fact contain a penal element as far as the defendant is concerned. 

“(12) Finally the jury should be told in a case where exemplary damages are claimed and the judge considers that there is evidence to support such a claim, that though it is not normally possible to award damages with the object of punishing the defendant, exceptionally this is possible where there has been conduct, including oppressive or arbitrary oppressive and insulting behaviour of the police officer and, inevitably, a measure of punishment from the defendant's point of view; (b) that exemplary damages should be awarded if, but only if, they consider that the compensation awarded by way of basic and aggravated damages is in the circumstances an inadequate punishment for the defendants; (c) that an award of exemplary damages is in effect a windfall for the plaintiff and, where damages will be payable out of police funds, the sum awarded may not be available to be expended by the police in a way which would benefit the public (this guidance would not be appropriate if the claim were to be met by insurers); (d) that the sum awarded by way of exemplary damages should be sufficient to mark the jury's disapproval of the oppressive or arbitrary behaviour but should be no more than is required for this purpose. 

“(13) Where exemplary damages are appropriate they are unlikely to be less than £5,000. Otherwise the case is probably not one which justifies an award of exemplary damages at all. In this class of action the conduct must be particularly deserving of condemnation for an award of as much as £25,000 to be justified and the figure of £50,000 should be regarded as the absolute maximum, involving directly officers of at least the rank of superintendent. 

“…….In the case of exemplary damages we have taken into account the fact that the action is normally brought against the chief officer of police and the damages are paid out of police funds for what is usually a vicarious liability for the acts of his officers in relation to which he is a joint tortfeasor: see now section 88 of the Police Act 1996”. 

“……Where a false defence is persisted in this can justify an increase in the aggravated or exemplary damages (see Marks v. Chief Constable of Greater Manchester (unreported), 27 November 1991); Court of Appeal (Civil Division) Transcript No. 1083 of 1991), but as this will almost invariably be the consequence of an unsuccessful defence, the guidance as to figures we have given takes this into account. If a malicious prosecution results in a conviction which is only set aside on an appeal this would justify a larger award.” 

14.
Difficulties are frequently encountered in assessing compensation for unlawful detention, particularly where it has been protracted.  There is a dearth of authorities as regards imprisonment of more than a couple of months.  Further, the Courts have regularly indicated that in assessing basic damages for unlawful detention it is inappropriate to seek to abstract a tariff rate from past awards and apply that in a mechanistic fashion to other circumstances.  In R (O’Brien) v Independent Assessor
 Mr Justice Maurice Kay accepted the Claimant’s submission that an award for long term loss of liberty should bear a reasonably proportionate relationship to the awards that exist for shorter periods of wrongful imprisonment
.  Accordingly, the following awards are of some assistance (though regard should be had to the markedly different circumstances obtaining in each case):

a.
In R v Governor of Brockhill Prison ex parte Evans the House of Lords approved the Court of Appeal’s award of £5,000 for the 59 days of unlawful detention, which came at the end of a lawful 18-month sentence of imprisonment.  The Court of Appeal noted that there was no element of loss of reputation, humiliation, shock or injury to feelings.  As the bulk of the detention was lawful there was also no element relating to the initial shock of imprisonment.  The inflation adjusted award as at June 2006 was £6,074.

b.
In Lunt v Liverpool Justices
  the Court of Appeal awarded £25,000 for 42 days of imprisonment.  The whole period of detention was unlawful and arose from non-payment of rates.  The Court acknowledged that there was no element in the award for the shock of sudden arrest or deliberate abuse of authority and that any damage to reputation was minor as there was no accusation of a crime.  Account was taken of the Claimant’s age (57) and the fact that he had no previous experience of custody.  The inflation adjusted award as at June 2006 was £37,766.  

c.
In ex parte Bouazza
 (1997) unreported, the claimant was awarded £10,000 for a 63-day period of unlawful detention, following a lawful period of 10 months detention.  This figure did not include an award for aggravated damages or for personal injury (a separate award of £8,000 was made in respect of psychiatric injury).  As Mr Bouazza was denied bail pursuant to the powers conferred on immigration officers by the Immigration Act 1971 the level of restraint on his liberty was less than that placed on a convicted prisoner.  The inflation adjusted award as at June 2006 was £12,445. 

15.
In R (E) v Secretary of State for the Home Department
, a claim concerning a two-three day unlawful detention of the claimant asylum seekers at a detention centre prior to their removal from the UK, Mr Justice Mitting held that the soundest guidance for assessing damages was that provided by the Court of Appeal in Thompson & Hsu.  He rejected the defendant’s submission that the better comparison was unlawful detention of a serving prisoner at the end of a lawful sentence (ex parte Evans), having regard to the distress and intrusion caused.  He therefore considered that an award of £6,000 was likely (and in the circumstances made an interim award of £4,000).

16.
The guidance given by the Court of Appeal in Thompson & Hsu as to the award of exemplary damages for false imprisonment has been set out above.  In Holden v Chief Constable of Lancashire
 the Court of Appeal held that unconstitutional action by the police, such as false imprisonment, could in principle and without specific aggravating features attract an award of exemplary damages.  The Court of Appeal has recently re-affirmed that exemplary damages awards can be made in claims brought against chief officers of police on the basis of their (statutory) vicarious liability for the tortious acts of officers in their force, in accordance with the Thompson principles and without regard to the means of the individual officers
.  This was said to be necessary in order to ensure that awards of adequate amounts could be made against those who bear public responsibility for the conduct of the officers concerned
.

Inter-Relationship between False Imprisonment and Article 5 Claims

17.
Damages claims for unlawful detention are now frequently brought on the basis of both false imprisonment and section 7 HRA alleging an infringement of article 5 ECHR.  However, there are a number of potentially significant distinctions between the two causes of action, which may make one or other more appropriate in particular circumstances.

18.
Article 5 is engaged where there has been “a deprivation of liberty”.  This has an autonomous meaning that is not identical to the concept of imprisonment in the tort of false imprisonment
.  In relation to article 5 the distinction between deprivation of liberty, as opposed to a simple restriction upon liberty, is one of degree or intensity, rather than of nature or substance.  In any case factors such as the type, duration, effects and manner of implementation of the measure in question will all be relevant
.  Thus, for example, in R v Bornewood Community and Mental Health NHS Trust ex parte L
 the House of Lords held that the claimant, a mentally ill patient who was not kept on a locked ward and did not seek to leave it (but would have been compulsorily detained had he done so) had not been “imprisoned”.  However the ECtHR held that the same individual had suffered a deprivation of his liberty within the meaning of article 5 as they attached less significance to the fact that the claimant was compliant and did not seek to leave
.  The exercise of stop and search powers pursuant to sections 44 – 46 of the Terrorism Act 2000 was held by the House of Lords in R (Gillan) v Commissioner of Police of the Metropolis
 not to engage article 5, as the procedure was ordinarily brief and did not involve confinement in a defined space, as opposed to the relevant person being temporarily kept from proceeding on their way.  However, relatively brief periods of detention have been held sufficient for false imprisonment claims (see para. 5 above)
. 

19.
Article 5(1) contains an exhaustive list of the grounds upon which a deprivation of liberty may be justified as lawful.  Lawful justification as a defence to a false imprisonment claim is not so restricted. 

20.
The inter-relationship between a false imprisonment claim and article 5 was considered by the House of Lords in ex parte Evans.  It was confirmed that any detention that is unlawful in domestic law will automatically be unlawful under article 5(1), thus giving rise to an enforceable right to compensation pursuant to article 5(5).  If the detention is lawful under domestic law it may nonetheless be unlawful under article 5(1) if it not sufficient accessible and precise; or is disproportionate or undertaken for an improper motive
.

21.
A different approach to damages may apply in respect of a HRA claim, to one brought in false imprisonment.  Section 8 attaches pre-conditions to an award of damages under the HRA in particular that no award of damages may be made unless the Court is satisfied having regard to all the circumstances that the award is necessary to afford just satisfaction to the person in whose favour it is made.  Further in determining whether to award damages and if so how much, the Court must take into account the principles applied by the ECtHR in relation to the award of compensation under article 41 ECHR.  However the discretionary nature of damages under the HRA may have less impact in relation to article 5 claims, an applicant has an enforceable right to compensation if he is detained in contravention of the provisions of that article: article 5(5).   As regards the quantum of damages, it is not entirely clear whether the approach in Thompson & Hsu  (discussed above) should be applied.  In general the ECtHR (whose approach must be taken into account pursuant to section 8(4) HRA) has disavowed the application of domestic scales of compensation
.  Although on at least one occasion the ECtHR appeared to have regard to Thompson & Hsu rates in assessing quantum
.  In Anufrijeva v Southwark LBC
 the Court recognised that in article 5 cases where the claimant should not have been detained (as opposed to where there was simply an infringement of article 5(4) by virtue of delay in determining the legality of his detention
) there was “a close comparison with the consequences of the tort of false imprisonment”
 and that it was not correct that damages should be on the low side compared to those awarded in common law tort actions.  Lastly, it is well established that exemplary damages are not awarded by the ECtHR and have not been awarded in claims brought thus far under the HRA.

Judicial Review Application or Private Law Action?

22.
A claim for judicial review may include a claim for damages but may not seek such a remedy alone
.  As referred to in paragraph 12 above, a private law claim will not be struck out simply because it could have been brought as a judicial review application unless the action amounts to an abuse of process and it is permissible to litigate public law issues in a private law claim where private law rights have been infringed and private law remedies are sought.

23.
Factors that are likely to prove significant in determining whether to commence a claim concerning unlawful detention by way of judicial review or private law action include:

· the degree to which the detention is said to give rise to remedies under the HRA as well as to a claim in false imprisonment;

· the extent to which there are likely to be disputed areas of fact, requiring cross examination of witnesses;

· whether trial by jury is sought; and

· the period of time that has elapsed since the detention complained of.

Assault and Battery


Ingredients of the Torts

24.
An assault is “an act which causes another person to apprehend the infliction of immediate, unlawful force on his person”, a battery is “the actual infliction of unlawful force on another person”
.  It is not necessary that the claimant suffers pain or physical or psychiatric injury in consequence.  A battery may arise where direct physical contact is made with the claimant, either via the assailant’s body or via something under his direct control, such as a baton or CS gas spray. The physical contact must be intentional or reckless for it to amount to a battery.  The conduct is intentional if the claimant shows that the assailant deliberately used some physical force against him. There does not need to be any intention to cause the claimant injury or damage through the physical contact.  Nor does the extent of the claimant’s injuries have to be foreseen; thus the defendant may be liable for unintended, serious injuries resulting from a relatively minor but deliberate act of force
.  Any conduct exceeding ordinary acceptable boundaries will suffice; it is unnecessary for there to be an element of hostile intent
.

25.
If a person consents to the infliction of physical contact a claim for trespass to the person will not lie.  The claimant must prove an absence of consent as part of establishing his claim
.  There is an initial presumption that the claimant consents to such contact as is “generally acceptable in everyday life”
.  Consent, to be effective, should be freely given: 

“a man cannot be said to be truly ‘willing' unless he is in a position to choose freely, and freedom of choice predicates, not only full knowledge of the circumstances on which the exercise of choice is conditional, so that he may be able to choose wisely, but the absence of any feeling of constraint so that nothing shall interfere with the freedom of his will” 
.

However, whilst it is clear that an abuse of authority may negate apparent consent
, the mere fact that consent was obtained by an assertion of authority is insufficient.  In Wainwright v Home Office
 the Court of Appeal held that consent to strip searching an inmate’s visitors, obtained by prison officers indicating that the visit would not go ahead unless the searches were undertaken, was not vitiated by duress. The decision also illustrates another important principle, namely that consent can only be raised against the claimant where he consented to the nature and the degree of force that was actually used.  In Wainwright the defendants could not rely upon the claimants’ consent because the searches had been conducted in breach of procedures, whereas the consent had been to searches carried out in the prescribed manner (although the majority of the claim failed for other reasons, as discussed below).  

26.
If prima facie unlawful physical contact is established, the defendant will need to show that the use of force was pursuant to statutory or common law powers or was undertaken in self defence.  The ambit of the latter defence was recently considered by the Court of Appeal in Ashley v Chief Constable of Sussex Police
.  The Court held that the burden of proving self-defence lies on the defendant and that he is only entitled to be judged on the basis of a mistaken belief as to the circumstances existing at the time in so far as that belief was both honestly and reasonably held.  In judging what is reasonable the Court must have regard to all the circumstances of the case, including that action may have to be taken in the heat of the moment.

27.
In Sheppard v The Secretary of State for the Home Department
  the Court of Appeal considered the effect in domestic law of cases decided by the ECtHR under article 3 ECHR indicating that where a detainee sustained injuries whilst in police custody, there was an onus on the police to account for how they were sustained, but held the effect of these authorities was not to shift the legal burden of proving the unlawful battery from the claimant to the defendant, rather they were a recognition of the evidential reality that if the defendant was unable to explain convincingly how the injuries occurred, the claimant would usually succeed in discharging the burden of proof.

28.
As regards a claim in assault, the claimant must prove that there has been an act by the defendant that causes him reasonably to apprehend an immediate intention by the defendant to commit a battery.  There is no need to show that the alleged tortfeasor actually intended to use force, provided the claimant had a reasonable basis for believing this at the time
.

The Assessment of Non-Pecuniary Damages

29.
If trespass to the person is established, the claimant is entitled to recover for all consequential humiliation, anxiety and distress; it is unnecessary to show loss by way of injury or pecuniary damage.  However, where physical or psychiatric injury has resulted, basic damages will include compensation for these injuries calculated by reference to personal injury awards.  It is unclear whether feelings of anxiety and humiliation resulting from the fact that the injuries were inflicted deliberately should sound in basic or aggravated damages
.  Subject to that aspect, aggravated and exemplary damages are assessed by reference to the guidance provided by the Court of Appeal in Thompson & Hsu in actions against the police and there seems no reason in principle why that guidance is not also applicable to assault or battery claims against other public authorities.

Inter-Relationship with claims based on articles 3 and / or 8 ECHR 

30.
As explained above, even relatively trivial touching of a person can found a claim in battery, but it is open to the defendant to then justify that physical contact.  However, for an infringement of article 3, the treatment complained of must attain “a minimum level of severity”
.  If that threshold is reached then the protection conferred by article 3 is absolute and the defendant will not be able to seek to justify the conduct.  Article 3 applies to a sufficiently serious use of excessive force but also much more broadly, so that, for example, conditions in which a person is detained could amount to “inhuman or degrading treatment”.  In considering whether the treatment complained of was inhuman or degrading, the Court will look at its nature and context, its duration, the manner of its exercise, whether it caused actual bodily injury or intensive mental suffering and whether its object was to humiliate and debase and / or showed a lack of respect for human dignity
.

31.
The right to respect for private life protected by article 8 includes protection of personal autonomy
.  The severity of treatment necessary to engage article 8 is lower than that required for article 3.  Conduct that engages article 8 may be justified on the basis of one of the exhaustive grounds listed in article 8(2).  Any touching during, for example, a search of a person by the police will amount to a battery, but it is more doubtful that it will engage article 8. The concept of personal autonomy protected by the article has been widely interpreted and some authorities suggest that a minor interference with the physical integrity of an individual will engage article 8
.  However, in R (Gillan) v Commissioner of Police of the Metropolis it was doubted that a routine superficial search of a person could engage article 8 (see paragraph 18 above).  

32.
In relation to allegations of forcible treatment of persons detained under the MHA, it was said that it should not matter whether the claim was brought by way of an ordinary action in tort, an action under section 7 HRA or an application for judicial review
.  A further example of an area that may involve both common law claims for battery and / or assault and a claim under section 7 HRA based on infringements of articles 3 and / or 8 is in relation to strip searches carried out in excess of the relevant powers.  If the officials carrying out the strip search touch the claimant then a claim in battery is available.  However, frequently claimants remove their own clothes during a search and there is no direct physical contact with the officials involved.  In Wainwright v Home Office (see above) one of the claimants was touched during the course of the search and thus had a claim in battery for that aspect.  The searches occurred before the HRA came into force and other common law claims (based on Wilkinson v Downton and / or an alleged tort of privacy) failed.  It appears that it was not argued that the searches amounted to assaults; where the claimant reasonably apprehended that the officials would use force to conduct the search if he did not remove his own clothes as instructed this would be a viable claim.  Strip searching may amount to an infringement of article 3, depending upon the degree of suffering engendered, the circumstances and duration of the search and its purpose: Yankov v Bulgaria
.  A strip search would usually engage article 8.

Malicious Prosecution and Malicious Process

Scope of Tort of Malicious Prosecution

33.
The tort of malicious prosecution is limited to the malicious institution of criminal proceedings and certain malicious civil claims, which constitute exceptional cases of abuse of legal process.  It does not cover the majority of civil proceedings or the institution of disciplinary proceedings
.

Elements of Tort of Malicious Prosecution

34.
To succeed in a claim for malicious prosecution, the claimant must show:

i. he suffered a requisite form of damage;

ii. as a result of a prosecution;

iii. that terminated in his favour;

iv. that reasonable and probable cause for bringing the prosecution were absent; and

v. it was brought maliciously.

A brief summary of the key principles regarding each of these elements follows.   A malicious prosecution claim will usually entitle the parties to trial by jury
.

35.
Three types of damage have been recognised as sufficient to support a claim for malicious prosecution: loss of reputation; risk of loss of “life, limb or liberty”; or financial loss
.  Loss of reputation is shown if the charge is defamatory of the claimant.  As regards loss of liberty, it is sufficient if the offence charged is one that is punishable by imprisonment, the claimant does not have to actually lose his liberty
.  Legal costs incurred in defence of the crime suffice to establish financial loss for these purposes.  Accordingly, prosecutions for all but very minor offences will usually entail “damage” to the claimant.

36.
A prosecution consists of “setting a judicial office in motion”
.  Usually criminal proceedings are commenced by a charge or by an information laid before a magistrate.  Once one of these steps has been taken the claimant has been “prosecuted” even if proceedings are subsequent discontinued.  The person sued as a prosecutor must be someone who was “actively instrumental” in putting the law in motion
.  

37.
A favourable termination of the prosecution may arise not only from an acquittal at trial or a conviction being quashed on appeal, but also where proceedings are discontinued.  It is unclear whether a stay of proceedings – for example on the basis that they amount to an abuse of process – constitutes a favourable termination for this purpose.

38.
The classic definition of reasonable and probable cause is:

“an honest belief in the guilt of the accused based upon a full conviction, founded on reasonable grounds, of the existence of a state of circumstances which, assuming them to be true, would reasonably lead any ordinary prudent and cautious man, placed in the position of the accuser, to the conclusion that the person charged was probably guilty of the crime imputed.”

In Glinski v McIver
 the House of Lords held that a claimant has to prove one of two things in order to establish that there was a lack of reasonable and probable cause, namely:

a.
the prosecutor did not believe in the guilt of the claimant
; or

b.
a person of ordinary prudence and caution would not conclude in the light of the facts honestly believed at the time that the claimant was probably guilty of the relevant offence.

The first element involves a subjective evaluation of the state of the prosecutor’s mind at the time of the prosecution.  Showing that the prosecutor relied on evidence that he knew to be fabricated or otherwise untrue suffices to show this element.  However, a lack of honest belief cannot be inferred simply from a malicious motive in bringing the prosecution
.  The second element entails an objective assessment of whether there was a sufficient basis for the prosecution on the information known at the time.  It has been said that an ordinarily prudent prosecutor would: take reasonable steps to ascertain the true state of the case; consider the matter on the basis of admissible evidence only; and in all but plain case obtain legal advice as to whether the prosecution is justified and act upon that advice
.  

39.
A prosecution is brought maliciously if the main motive of the prosecutor is other than the desire to bring the claimant to justice
.  Malice may be inferred if it is shown that the prosecutor did not honestly believe in the charge brought
.  In the malicious process case of Keegan v Chief Constable of Merseyside Police
  officers sought a search warrant on the basis of slender evidence, having failed to check that their suspects had moved on and that the innocent claimants were now in residence at the relevant address.  The claimants argued by analogy with case law concerning the tort of misfeasance in a public office that ‘malice’ now bore an expanded meaning and included circumstances where officers acted with reckless indifference to the legality of their conduct.  The Court of Appeal rejected this argument, re-affirming that malice required proof of an improper purpose.  They held there was no evidence of malice on the facts as, even if they were careless, officers had obtained and executed the search warrant because they were genuinely seeking to recover stolen monies, a perfectly proper purpose.

Quantification of Non-Pecuniary Damages

40.
In Thompson & Hsu (above), the Court gave the following guidance in relation to basic damages for a malicious prosecution:

“(6) In the case of malicious prosecution the figure should start at about £2,000 and for prosecution continuing for as long as two years, the case being taken to the Crown Court, an award of about £10,000 could be appropriate. If a malicious prosecution results in a conviction which is only set aside on an appeal this will justify a larger award to reflect the longer period during which the plaintiff has been in peril and has been caused distress. 

The guidance given as to aggravated and exemplary damages set out above in relation to false imprisonment is equally applicable to claims for malicious prosecution.

 
European Convention on Human Rights

41.
ECHR rights do not appear to expand the circumstances in which a claimant can succeed in an action akin to one for malicious prosecution.  As discussed above, article 5(5) provides that everyone who has been detained in contravention of article 5 shall have an enforceable right to compensation.  However, a period of detention is regarded as lawful for these purposes if carried out pursuant to a court order, made within the court’s jurisdiction, even if that order was subsequently quashed on appeal
.   Accordingly, where a conviction is quashed on appeal after the appellant has spent time in custody, any available remedies will normally arise in relation to an action for malicious prosecution or misfeasance in a public office, rather than under the Convention.  The possibility of claiming compensation from the Home Office in such circumstances is looked at separately below.


Elements of the Tort of Malicious Process

42.
Malicious process is a civil wrong, separate from malicious prosecution, which entails instituting a legal process short of prosecution without reasonable and probable cause and with malice
. The two most common examples are applications for arrest warrants and search warrants
.    In relation to such warrants there are four ingredients of the tort that the claimant must establish, namely that:

a)
a successful application for the warrant was made;

b)
there was a lack of reasonable and probable cause for making the application;

c)
it was made maliciously; and

d)
there was resultant damage
.

43.
Proving a lack of reasonable and probable cause and proving malice have been described under the preceding section on malicious prosecution.  In relation to proceedings that the claimant has no right to attend, such as applications for warrants, it need not be shown that they terminated in his favour.  However, if the form of process under challenge involves the attendance of both parties, such as a complaint of breach of the peace, then favourable termination must be shown.  Damage for these purposes is not as strictly confined as under the tort of malicious prosecution and encompasses all forms of recognised damage, as for example could ground a claim for misfeasance in a public office. 


Inter-relationship with Article 8

44.
The domestic claim in Keegan failed for the reasons discussed in para. 39 above.  No claim in negligence was brought, presumably because it is unlikely that officers owed a duty of care to the claimants in the circumstances.  The events occurred before the HRA was in force.  However the ECtHR found that the execution of the search warrant was an infringement of the applicants’ article 8 rights
.  It was accepted that the forcible entry into the applicants’ home engaged article 8 and that it was in “accordance with law” and pursued a legitimate aim (the prevention of disorder and crime); the central issue was whether the interference corresponded to a pressing social need and was proportionate to the legitimate aim.  The ECtHR noted that the fact that officers did not act maliciously was not decisive under the ECHR which is concerned with protection against abuse of power, however motivated or caused and a limitation of actions for damages to cases of malice was not necessary to protect the police in their vital functions of investigating crime
.  The Court found that the execution of the warrant was disproportionate as it was based on a misconception that could and should have been avoided if proper precautions had been taken
.  Damage in the sense referred to in the preceding para. are unnecessary for a claim under HRA section 7(1).     

Protection from Harassment Act 1997

45.
A person may experience upsetting treatment at the hands of public officials that involves no physical contact, or threat of physical contact and no detention or prosecution.  In those circumstances the conventional torts of assault, battery, false imprisonment and malicious prosecution will not apply.  Where it can be shown that officers are abusing their powers in bad faith a claim in misfeasance may well lie.  A further cause of action to consider is provided for by the Protection from Harassment Act 1997 (PHA).   The Act was brought in predominantly to provide criminal and civil liabilities for stalking.  However, as the Courts have acknowledged the language of the statute covers a much wider scope of activity
.

46.
Section 1 of the 1997 Act provides:

“(1)
A person must not pursue a course of conduct –

(a) which amounts to harassment of another; and

(b) which he knows or ought to know amount to harassment of the other.

(2)
For the purposes of this section, the person whose course of conduct is in question ought to know that it amounts to harassment of another if a reasonable person in possession of the same information, would think the course of conduct amounted to harassment of the other.”  

“Harassment” is not defined in the Act, although it states that references to harassing a person “include alarming the person or causing the person distress”
.  In Thomas v News Group Newspapers Limited (above) the Court of Appeal said that “harassment” was a word that described conduct targeted at an individual which was calculated to produce the consequences described in section 7 and which was oppressive and unreasonable.  The Act does make clear that “conduct” includes speech
.  The claimant has to show that the defendant knew or ought to have known that it amounted to harassment.

47.
The claimant also has to show that there was a “course of conduct”.  This must involve conduct on at least two occasions
.  A defendant may be sued under the PHA on the basis of vicarious liability
.  However, where the defendant is sued on the basis of vicarious liability, it must be shown that the same person was responsible for the acts said to constitute the course of conduct or, if different people were involved, that they acted pursuant to a common purpose in what could be called a joint venture

48.
A civil claim for damages and / or an injunction may be brought in relation to conduct that amounts to harassment as defined by the Act
.  Damages may be awarded for, among other things, anxiety caused by the harassment
.  Thus, importantly, if the statutory ingredients of the unlawful conduct are shown, a claim may be brought for compensation even if the claimant has suffered no psychiatric loss or other “damage” in the conventional sense.  

49.
The defendant will have a defence if he can show that the course of conduct was pursued:  for the purpose of preventing or detecting crime; under any enactment or rule of law or to comply with any requirement imposed by any person under any enactment; or  was reasonable in the particular circumstances
.

50.
The Courts have discouraged the suggestion that any common law tort of harassment exists, which goes beyond the scope of the legislation
.  As Lord Hoffman commented in Wainwright v Home Office (above):

“The requirement of a course of conduct [in the PHA] shows that Parliament was conscious that it might not be in the public interest to allow the law to be set in motion for one boorish incident.  It may be that any development of the common law should show similar caution”.

Intentionally Causing Nervous Shock

51.
In Wilkinson v Downton
, the claimant was falsely informed that her husband has been badly injured in a road accident.  This produced a violent shock in her, causing her serious and permanent physical consequences.  The defendant had not wanted to harm the claimant, rather he had desired to play a rather unpleasant “joke” upon her.  However, the trial judge reasoned that as such a statement would produce grave effects on all but an exceptional person, the defendant must be taken to have intended to produce those effects in the claimant.  Accordingly, such an intention would be imputed to him and his conduct regarded as calculated to cause harm to the claimant.  Wilkinson v Downton was followed in Janvier v Sweeny
.  These cases were taken as authority for the proposition that where the defendant’s conduct was calculated to cause the claimant harm and such harm (as opposed to simply anxiety and distress) resulted, a claim could be sustained
.  

52.
The House of Lords reviewed this line of authority in Wainwright v Home Office (discussed in paragraph 32 above).  The trial judge had permitted the claimants to recover damages for being strip searched in a manner that  breached Prison Rules.  He had decided that the Wilkinson v Downton doctrine could extend to circumstances where the officers had said something – i.e. the instruction to remove clothes – which had then caused the claimant  to do something to himself – i.e. take his clothes off – which had in turn caused him psychiatric injury.  The judge also found that the doctrine could extent to the claim of the mother who had suffered distress, but no psychiatric injury.  The House of Lords disagreed.  Lord Hoffman emphasised that there was no finding in this case that the officers had intended to cause harm; the trial judge had found they acted in good faith throughout.  He doubted that a Wilkinson v Downton tort was necessary where psychiatric harm was suffered, as if the defendant was at fault in causing this, liability in negligence could in any event now result
.  Where the claimant suffered distress, short of psychiatric harm, Lord Hoffman considered – without having to decide the question – that if common law liability resulted it should only do so where the wrongdoer intended to cause distress in the strictest sense of the word, i.e. wanted to bring about that result.  However, he doubted where liability for consequences short of psychiatric harm would arise at all outside of the circumstances prescribe by the Protection from Harassment Act 1997.  

53.
As regards the acts of public officials, it is likely that if they acted in bad faith, reckless as to the harm caused and damage resulted, a claim in misfeasance would in any event lie. 

Compensation from the Home Office for Wrongful Conviction

54.
Until recently  there were two possible routes to obtaining compensation from the Home Office for those who had been wrongfully convicted of criminal offences; section 133 of the Criminal Justice Act 1988 (“CJA”) and what was generally known as the “ex gratia scheme”.  However, on 9 April 2006, without prior warning the Home Secretary announced the abolition of the ex gratia scheme.  This is currently the subject of an application for judicial review in respect of which permission has been granted
.

Section 133 Criminal Justice Act

55.
The statutory scheme for providing compensation in respect of wrongful convictions is based on article 14(6) of the International Covenant on Civil and Political Rights. Section 133 provides that:

(1)
Subject to subsection (2) below, when a person has been convicted of a criminal offence and when subsequently his conviction has been reversed or he has been pardoned on the ground that a new or newly discovered fact shows beyond reasonable doubt that there has been a miscarriage of justice, the Secretary of State shall pay compensation for the miscarriage of justice to the person who has suffered punishment as a result of such conviction or, if he is dead, to his personal representatives, unless the non-disclosure of the unknown fact was wholly or party attributable to the person convicted. 

(5)
In this section “reversed” shall be construed as referring to a conviction having been quashed –

(a) on an appeal out of time; or

(b) on a reference –

(i) under the Criminal Appeal Act 1995; or

(ii) under section 263 of the Criminal Procedure (Scotland) Act 1975.

(c) on an appeal under section 7 of the Terrorism Act 2000.

(6)
For the purposes of this section a person suffers punishment as a result of a conviction when sentence is passed on him for the offence of which he was convicted. “

56.
Thus In order to qualify for compensation under section 133 an applicant needs to show:

· He was convicted of a criminal offence, which was subsequently reversed following an out of time appeal or was the subject of a pardon;

· This was on the grounds of new or newly discovered facts

· That show beyond reasonable doubt that there had been a miscarriage of justice

· He suffered punishment as a result of the conviction

· The earlier non-disclosure of the unknown fact was not wholly or partly attributable to him.

If all the elements are established, the Home Secretary is under a mandatory duty to pay compensation
.  Compensation is assessed by an independent Assessor (currently Lord Brennan QC).  The Assessor is obliged to apply analogous principles of civil law in assessing pecuniary and non-pecuniary loss
.  The elements that an applicant must establish in order to qualify for compensation are briefly considered below.

A conviction reversed on appeal or subject to a pardon

57.
A successful application under section 133 can only be made if the person in question was convicted of an offence.  Further, the definition of the conviction being reversed
 excludes appeals brought within the usual time limits.  The most common situation that will fall within the definition of “reversed” is where a conviction has been quashed as a result of a referral to the Court of Appeal by the Criminal Cases Review Commission
.  The concept of a conviction being “quashed” does not include where the Court of Appeal allows an appeal against conviction but substitutes a conviction for a lesser offence, as this is not a quashing of the conviction for the purposes of section 3 of the Criminal Appeal Act 1995
.  

New or Newly Discovered Facts

58.
A new or newly discovered fact is to be contrasted with a new legal ruling made on previously existing facts.  Thus, where a conviction is quashed out of time because of a change in the law or a subsequently appreciated error in the trial judge’s summing up there is no new or newly discovered fact
.  There is also a distinction between newly discovered evidence and newly discovered facts; the former in itself is insufficient and must lead to new factual conclusions, for eligibility to be established
.  However, the newly discovered fact does not have to concern a wholly new point; it may relate to an issue upon which some evidence was considered at the trial
.  The applicant has to show that the new or newly discovered fact was the only or principal reason for the conviction being quashed and that it emerged after the ordinary appellate process had been exhausted
.

Shows beyond reasonable doubt there was a miscarriage of justice

59.
The meaning of this element of the statutory test has so far caused the most difficulty.  In R (Mullen) v Secretary of State for the Home Department
 the House of Lords were not agreed on this issue.  Their Lordships were agreed that the claimant’s circumstances did not fall within the statutory provision as, although there had been an abuse of executive power in relation to the way that he was brought to the UK, there was no defect complained of in relation to his trial or in the investigation leading up to it.  Their Lordships nonetheless considered what would amount to a “miscarriage of justice”, had the complaint concerned a defective investigation or trial.  Lord Steyn and Lord Roger considered that it had a narrow meaning, extending only to cases where the claimant was clearly innocent
.  On the other hand Lord Bingham and Lord Walker suggested that the phrase could cover all cases where the claimant should not have been convicted
.  Lord Scott did not find it necessary to decide between the two views.  

Accused suffered punishment

60.
As indicated by the statutory wording, the convicted person must have “suffered punishment”, that is to say had a sentence passed on him or her
.  In order to qualify for compensation it is therefore unnecessary to show that the applicant spent time in custody.  

The Ex Gratia Scheme

61.
This scheme of compensation was based on a written Parliamentary answer given by Mr Roy Jenkins, the then Home Secretary on 29 July 1976
.  This statement was elaborated on in a written answer to the House of Commons by the then Home Secretary, Mr Douglas Hurd on 29 November 1985
 and was adopted by the subsequent Labour Government.  He said:

“I remain prepared to pay compensation to people …. who have spent a period in custody following a wrongful conviction or charge, where I am satisfied that it has resulted from serious default on the part of a member of a police force or of some other public authority.

“There may be exceptional circumstances that justify compensation in cases outside these categories.  In particular, facts may emerge at trial, or on appeal within time, that completely exonerate the accused person.  I am prepared, in principle, to pay compensation to people who have spent a period in custody or have been imprisoned in cases such as this.”

Thus, broadly, there were two routes to establishing compensation under the ex gratia scheme.  Either the applicant could show that the wrongful conviction or charge resulted from serious default on the part of the police or other public authority or that there were exceptional circumstances that warranted the payment of compensation, commonly, although not necessarily, because he has been completely exonerated of involvement in the offence.  The main circumstances in which a claim arose under the ex gratia scheme but which fell outside section 133 CJA were where the applicant had been detained in custody but had been acquitted at or before trial or in consequence of an in time appeal.
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