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The wider debate about the HRA
1. The last 12 months has seen an intense debate about the future of HRA   These controversies almost inevitably provide an important backdrop to legal developments in this field.  
2. The Prime Minister has frequently challenged the value of the ECHR and HRA- criticising the Art 3 problems in  deporting terrorists,
 the difficulties in deporting foreign prisoners regardless of the danger they face in their home countries
 and  the judicial review decision concerning the deportation of Afghan refugees
 (which was subsequently affirmed on appeal).
  The Conservatives announced that they would scrap the HRA and replace it with a British Bill of Rights altogether,
 a proposal which has been extensively criticised as unworkable.
3. In July 2006 the DCA published its Review of the Implementation of the Human Rights Act.  The Review repays close analysis.  
4. It was initiated because of concerns expressed by the Prime Minister in three areas:
· the need for clearer cross Governmental guidance on the balance to be struck by officials when making decisions with HRA implications, ensuring that public safety is at the forefront of decision making;

· a concern whether primary legislation is needed to amend the HRA; and 

· a concern about how to improve public confidence in the HRA ant its operation.
5. The Review considered the development of the substantive law and decided that the HRA had no significant impact on criminal law; and its impact on counter terrorism legislation arose from the decision of the ECtHR rather than the HRA itself.  The Review believed that in other areas the HRA had had a beneficial impact, particularly leading to a positive dialogue between UK judges and those in the ECtHR.  The HRA had not significantly altered the constitutional balance between Parliament, the Executive and the Judiciary.  The Review concluded that the HRA had not affected the outcome of cases for a number of reasons:
· sometimes Convention rights might not be relevant on the facts of a particular case;
· even if Convention rights are engaged, the Court may hold that the interference with the right is justified; and 
· arguments based on the HRA may not affect the outcome because the common law recognizes a similar right.  
6. The Review believed that the HRA had a significant but benevolent effect on the development of Government policy.  However, the HRA has been widely misinterpreted by the public.  Deficiencies and in training led to an imbalance where attention to individual rights were at the expense of the interests of the wider community- as when food, drink and cigarettes had been provided to a Barry Chambers to look after his human rights even though he was evading arrest on the roof of a house.  But myths had grown up which had taken route in the popular culture eg from widely reported cases which failed (like the claim by the murderer, Dennis Nilsen, in 2001 that denying him access to gay literature was degrading or inhuman treatment).  
7. The Review felt that, overall, the impact of the HRA was not marginal; and had involved the courts in a much more intense scrutiny of the Executive than it had previously been required to do.  That approach applied equally to legislation where declarations of incompatibility in a few high profile cases.  
8. The Review canvassed various options for the future.  The Government had ruled out withdrawing from the ECHR or repealing the HRA.  It would be possible, however, to amend the HRA- using the doctrine of margin of appreciation to require the courts to give particular respect to public safety in a similar way to ss 12 and 13 in relation to freedom of expression and freedom of thought.  The Government also proposed to take a more proactive, strategic and coordinated approach to HRA litigation.  
Statutory interpretation under the HRA
The recent s 3 cases
9. The fundamental principles to be applied when construing legislation to make it so far as possible compatible with Convention rights are now well established as a result of House of Lords cases like R v A (No 2),
 In Re (Minors) (Implementation of Care Plan)
and Ghaidan v Goden –Mendoza.
 It appears that the court has had recourse to s 3 interpretation only 14 times since the HRA came into force.
10. Section 3 has been used in the last 12 months in three cases.  Two concerned the impact of Art 10 on elections.  In R v Holding
 the Court of Appeal allowed an appeal to set aside a conviction by reading down s 75 of the Representation of the People Act 1983.  Culnane v Morris
 considered a defamatory statement made in an election leaflet by a Liberal Democrat candidate who claimed qualified privilege in relation to making the true statements about the nature of the British National Party.  Section 10 of the Defamation Act 1952 was construed (subject to s 3) to mean that it could not be invoked simply because the defamatory statement was relevant to a question in issue in an election.
11. In R(MB) v Secretary of State for the Home Department the Court of Appeal reversed a trenchant judgment by Sullivan J who had made a declaration of incompatibility, holding that the procedure under the Prevention of Terrorism Act 2005 to challenge a non derogating control order could not disguise a breach of Art 6.  The Court of Appeal reversed his decision, applying s 3 of the HRA to interpret s 11(2) of the 2005 Act so as require the court to consider whether the Secretary of State’s decision was flawed at the time the court make its determination.
Declarations of incompatibility
12. Since October 2000 declarations of incompatibility have been made in 15 cases.  Declarations made in a further 5 cases have been reversed on appeal.  All the declarations so far made under the HRA have either been remedied or are under consideration with a view to being remedied.  Although s 10 of the HRA allows amendments to be made to legislation by making a remedial order, the Government has chosen to utilize primary legislation in all but one case.
13. Probably the most important instance of a declaration in the last 12 months was that made by the Court of Appeal in Westminster City Council v Morris.
 The Court of Appeal held that the Housing Act 1996 s.185 (4) was incompatible with Article 14 to the extent that it required a dependent child of a British citizen, if both the parent and child were habitually resident to be a British citizen in order to have a priority need for accommodation, when that child was subject to immigration control. Section 185(4) permitted a difference in treatment based on national origin or on a combination of nationality, immigration control, settled residence and social welfare which could not be justified.  The unreported case of R(Gabai) v First Secretary of State
 was also made in relation to s 185 and considered the position of the claimant’s pregnant wife, rather than the claimant’s child, who was a person from abroad.  

14. In R(Baiai) v Secretary of State for the Home Department
 Silber J made declarations of incompatibility in relation to the procedures, put in place to deal with sham marriages, which persons subject to immigration control are required to go through before they can marry in the UK.  That decision is under appeal.
15. Sullivan J also made a declaration of incompatibility in R(MB) v Secretary of State for the Home Department;
 but as indicated above, it was reversed by the Court of Appeal.
 
The meaning of public authorities

16. The scope of the HRA is crucially dependant on the meaning to be given to the phrase ‘public authority’.  Under s 6(1) of the HRA a public authority must not act incompatibly with Convention rights.  The case law in this area has not been very illuminating to date; and there have been a few recent cases which indicate that the fundamental principles might need to be recast.

17. Section 6 contemplates two types of public authorities: 

· standard (or pure or core ) authorities; and 

· functional or hybrid authorities. 

18. The nature of standard public authorities has been extensively analysed by the House of Lords in Aston Cantlow  v Wallbank,
 albeit against the somewhat obscure background of the role of a parochial church council in relation to chancel repairs.

19. However, case law concerning the meaning of functional public authorities has been somewhat opaque and unsatisfactory; and there are likely to be important developments in the coming 12 months.

20. In the housing association, Poplar Housing v Donoghue
 Lord Woolf CJ accepted that the definition of who should be a public authority and what is a public function for the purposes of section 6 should be given a generous interpretation.  wever, the fact that a body performed an activity which otherwise a public body would be under a duty to perform did not mean that it was necessarily undertaking a public function. In Poplar Housingthe Court of Appeal held that in all the circumstances of this “borderline” case
 the housing association was so closely assimilated with the council that it was performing public and not private functions.

21. The Court of Appeal applied the Poplar Housing decision in R (Heather) v Leonard Cheshire Foundation.
 The claimants argued that the defendant’s decision to close the home was contrary to Article 8. Lord Woolf CJ held that, “on the approach adopted in Donoghue,” the defendant was not performing a public function. The local authority was contracting out to a voluntary service provider which had no statutory powers of its own; and, with the exception of the source of funding, there was no relevant distinction between the nature of the services provided by the Defendant to residents funded by a local authority and those provided to residents funded privately. Lord Woolf recognized that Leonard Cheshire could not be subject to challenge under the HRA for the home closure- even though the local authority would have been if it had been responsible for making the same decision. The claimants’ submission that this circumstance militated in favour of a finding that the function was public was, however, dismissed as circular, the Court choosing to emphasise, as it had done in Donoghue
, the continuing obligation of the local authority to the individuals concerned under the Convention in respect of that function, regardless of the delegation of its performance.

22. In Aston Cantlow v Wallbank
 Lord Nicholls also analysed the meaning of a functional public authority.  He indicated that there was no universal test to determine whether a public body carried out a public function and should be regarded as a functional authority.  Relevant factors included whether the body is publicly funded or exercising statutory powers, is taking the place of central or local government or is providing a public service.
  Lord Hope expressed the view that the case law on judicial review may not provide much assistance as to functions of a public nature because they have not been decided for the purposes of identifying the liability of the state in international law;
 nor were the principles used to identify emanations of the state in European Community law.
  In fact, the majority of the House of Lords concluded that a PCC was a functional authority; but went on to decide that the PCC’s enforcement of the respondent’s archaic liability to repair the church’s chancel was a private and not a public act. Consequently, the act in question was outside the scope of the HRA.

23. In Hampshire CC v Beer
 the claimant challenged a refusal to grant him a stall holder’s licence in a farmer’s market from a non profit making company which had been previously managed by the local authority.  The Court of Appeal decided that the Aston Canlow case had not overruled the Donoghue and Leonard Cheshire case; and decided that since the non profit making company exercised public functions so as to be amenable to judicial review, it was also a public authority under the HRA. 
24. The narrow scope of functional authorities was the examined by the Joint Parliamentary Committee on Human Rights.  The  Joint Committee’s Report on the Meaning of Public Authority on the Human Rights Act
 was very critical of the way the case law had developed.  The Joint Committee took the view that as a result of the combined effects of a restrictive judicial interpretation of one particular subsection of the HRA on the one hand, and the changing nature of private and voluntary sector involvement in public services on the other, a central provision of the HRA has been compromised in a way which reduces the protection it was intended to give to people at some of the most vulnerable moments in their lives.  The Joint Committee recommended:
· amending the HRA to mark clear that a range of organisations or functions involved in the delivery of key services were covered by the Act;
· formulating contractual terms which could protect human rights (as suggested by Leonard Cheshire);  and
· suggested that authoritative guidance be drafted.
However, the Joint Committee said that it would be open to the House of Lords to rectify the deficiencies in the case law by reinterpreting section 6 in the future.
25. Earlier this year in Cameron v Network Rail
 Sir Michael Turner considered the question of whether at the time of the Potters Bar train crash, Railtrack was a public authority as the infrastructure controller of the national railway network.  He accepted that as originally set up by statute, Railtrack had functions of a public nature.  However, Railtrack no longer had a duty to establish and maintain Group Railway Standards or to monitor or control the safety cases of others who used the railway infrastructure.
26. It is likely that some of the outstanding issues will be resolved in R(Johnson) v Havering LBC
 where residents at a care home applied to judicial review the decision of the local authority to seek a private sector partner to operate and expand two care homes.  The claim failed at first instance because Forbes J held that he was bound by the Leonard Cheshire case.  However, the case is of some interest because the SoS has intervened to make submissions in support of the claimants’ case.  As the DCA Review on the Implementation of the HRA explained, the Government’s intervention in Johnson was not without difficulties.  The Government’s preferred interpretation carried the risk of bringing with the scope of the HRA housing associations, private landlords and bed and breakfast owners providing accommodation to the homeless.  Its intervention was therefore designed to try and minimise those potential risks.
27. Both the claimants and the DCA are seeking to appeal Forbes J’s decision.  It is likely that the issue will ultimately fall to be considered by the House of Lords.
The duty to take account of ECtHR case law under s 2
28. In R (Ullah) v Secretary of State for the Home Department
 Lord Bingham emphasised that the duty of national courts is to keep pace with the Strasbourg jurisprudence over time as it evolves: no more, but certainly no less. As a result, Lord Steyn has rejected the idea that domestic cultural traditions should determine the scope of Convention rights; 
 and Lord Bingham has expressed reservations about the value of examining Commonwealth case law in HRA cases since the UK must take its lead from Strasbourg.
  

29. In N v Secretary of State for the Home Department
 the House of Lords had to address the difficulty that the reasoning in some ECtHR decisions is sometimes unconvincing.  The problem was that the ECtHR had held in D v United Kingdom
 and subsequent cases that Article 3 was breached by deporting AIDs sufferers who would not receive proper treatment where the facts of the case were very exceptional.  However,  as Lord Nicholls pointed out, the prevalence of AIDs worldwide is a present day tragedy on an immense scale and it is a common feature in all immigration cases that the would- be immigrant would have a significantly shorted life expectancy if deported.
  He went on to describe the Strasbourg authorities as “in a not altogether satisfactory state”
 and “lacked its customary clarity”.
  In fact, Lords Hope and Brown embarked on a detailed analysis of the case law but had some difficulty identifying any clear principles in the ECtHR case law.  

30. At the heart of the problem is the view that the House of Lords have taken concerning the importance to be attached to the Strasbourg jurisprudence.  Lord Hope in N expressed the view that:

It is not for us to search for a solution to [the appellant’s] problem which is not to be found in the Strasbourg case law.  It is for the Strasbourg court, not for us, to decide whether its case law is out of touch with modern conditions and to determine what extensions, if any, are needed to the rights guaranteed by the Convention.  We must take its case law as we find it, not as we would like it to be.

31. In Kay v Lambeth LBC
 Lord Bingham stressed that (in relation to the impact of the right of respect for the home on possession proceedings):

The mandatory duty imposed on domestic courts by section 2 of the 1998 Act is to take into account any judgment of the Strasbourg court and any opinion of the commission. Thus they are not strictly required to follow Strasbourg rulings, as they are bound by section 3(1) of the European Communities Act 1972 and as they are bound by the rulings of superior courts in the domestic curial hierarchy. But by section 6 of the 1998 Act it is  unlawful for domestic courts, as public authorities, to act in a way which is incompatible with a Convention right such as a right arising under article 8. There are isolated occasions (of which R v Spear,
 is an example) when a domestic court may challenge the application by the Strasbourg court of the principles it has expounded to the detailed facts of a particular class of case peculiarly within the knowledge of national authorities. The 1998 Act gives it scope to do so. But it is ordinarily the clear duty of our domestic courts, save where and so far as constrained by primary domestic legislation, to give practical recognition to the principles laid down by the Strasbourg court as governing the Convention rights specified in section 1(1) of the 1998 Act. That court is the highest judicial authority on the interpretation of those rights, and the effectiveness of the Convention as an international instrument depends on the loyal acceptance by member states of the principles it lays down. In the present instance the governing principle is now clear, and gives fair effect to the right to respect for his home which everyone is entitled to enjoy under article 8(1). That provision does not, as has been repeatedly and rightly held, guarantee a right to a home or the right to have one's housing problems solved by the authorities: Chapman v United Kingdom;
 Marzari v Italy;
 O'Rourke v United Kingdom.
 But it does guarantee a right to respect for the place where a person lives if his links with that place are close enough and continuous enough (Buckley v United Kingdom;
 Mabey v United Kingdom;
 O'Rourke v United Kingdom) to make it proper to regard that place as his home. To evict or seek to evict a person from such a place is to interfere with his exercise of his article 8(1) right, as the House held in reliance on Strasbourg and other authority in Qazi. Article 8(2) forbids such interference by a public authority unless the excepting conditions are satisfied. Compliance with domestic property law is a necessary excepting condition but not a sufficient one, since the other conditions must also be met, notably that the interference must answer a pressing social need and be proportionate to the legitimate aim which it is sought to achieve. This must now be recognised as the correct principle. 

32. The rationale for Lord Bingham’s views was further explained in R(SB) v Denbigh High School:
 the purpose of the HRA was not to enlarge the rights or remedies of those in the UK whose Convention rights have been violated; but to enable Convention rights and remedies to be asserted and enforced by the domestic courts- and not only by recourse to Strasbourg.   He took the view that this focus on “bringing rights back home” was clearly established by authorities such as Aston Cantlow v Wallbank;
 R (Greenfield) v Secretary of State for the Home Department;
 and R (Quark Fishing Ltd) v Secretary of State for Foreign and Commonwealth Affairs.

33. It is respectfully submitted that the approach taken by the House of Lords is open to question.  Section 2(1) of the HRA requires that a court or tribunal determining a question which has arisen in connection with a Convention right must take into account any ECtHR judgment whenever made or given, so far as, in the opinion of the court or tribunal, it is relevant to the proceedings in which that question has arisen.  Thus, s 2(1) does not enjoin the court to place any particular weight on Strasbourg cases, still less oblige the English courts to apply those cases strictly as precedent, unlike the position under European Community law.  It is of course a well established principle that when treaty obligations are incorporated into domestic law, the obligation will be construed by reference to the principles of international law governing its interpretation rather than any domestic principle of construction.
 Although the White Paper prior to the enactment of the HRA provides limited support for asserting that the purpose of enacting the HRA was to bring rights home, 
 the Paper itself does not expressly seek to define the Government’s objectives in such a specific or restrictive way.
34. However, the principles involved go beyond raising a question of statutory construction.  On analysis, a number of the Strasbourg cases do not withstand close scrutiny; that difficulty may be unsurprising given the decision making process which generates ECtHR judgments but it does create real difficulties for lawyers trying to make sense of the HRA.  Secondly, the ECtHR does not develop its principles in the careful analytical style of the common law.  However, Strasbourg principles are often extended even if the reasoning for it doing so is sometimes exiguous: for example, the principle from Z v Finland 
 that Art 8 interferences with confidential medical information must be subject to important limitations and accompanied by effective and adequate safeguards against abuse has been applied in the rather different contexts of the broadcast of a CCTV film showing the claimant’s suicide attempt, 
 and to the release of telephone taps into the public domain concerning the well known Italian politician-
 although the ECtHR has not provide detailed reasoning for that extension.  The current approach taken by the domestic courts means that there is a real danger of the HRA will develop in a significantly more restrictive way than the ECtHR itself.  Thirdly, the principle that the English courts must apply the Convention strictly in line with Strasbourg case law is not the approach used in other Council of Europe countries like France or Germany.
  Fourthly, the focus on Strasbourg can distract us from benefiting the views expressed in cases from other jurisdictions when wrestling with universal human rights problems- unlike the South African Constitutional Court which has shaped its decisions by reference to the wisdom to be derived from all jurisdictions.  Finally and most importantly, the concentration on Strasbourg decisions has prevented the English courts from developing indigenous human rights jurisprudence.  
The extra territorial scope of the HRA
35. The territorial scope of the HRA is not expressly defined in the legislation and there have been a number of important recent cases in this area.  The issues raised were of considerable complexity and sophistication; and it is impossible to do justice to the cases in the brief summaries which appear below.
36. R (Quark Fishimg) v Secretary of State for Foreign Affairs
 considered a claim for HRA damages for breached of Art 1 of the First Protocol based on an instruction of the Secretary of State to refuse to issue the claimant a licence to fish the waters of South Georgia and the South Sandwich Islands.  Although the UK Government had extended the ECHR to this overseas territory, it had not done so in relation to the First Protocol.  Furthermore, had the claimant applied direct to the ECtHR, it would inevitably have failed.  Since the purpose of ss 6 and 7 of the HRA was to provide a domestic remedy where the claimant could show that a public authority had breached his Convention rights, the claimant could not succeed under the HRA where it could not succeed under the ECHR. 
37. The Court of Appeal in R(Al-Skeina) v Secretary of State for Foreign Affairs
 concerned an appeal by the families of five Iraqi civilians killed by the British forces in Basra was subject to the investigative obligations under Arts 2 and 3 of the HRA.   A number of issues were considered by the Court of Appeal including the implications of the Divisional Court finding that the HRA applied to a death in custody.  The Court of Appeal held that the UK was not in effective control of Basrah for the purposes of ECHR case law; and that the territorial ambit of the HRA was co-extensive with that of Art 1 of the Convention. The HRA had territorial effect in those cases where a public authority was found to have exercised extra-territorial jurisdiction on the application of state agent authority principles.  The case will now be heard by the House of Lords.  
38. A more striking conclusion was reached by the Court of Appeal in R(Al-Jedda) v Secretary of State for Defence
 which decided that the right to liberty and security provided in United Kingdom law by Art 5 of the HRA was displaced in relation to a dual British and Iraqi national who had been detained in Iraq under the authorisation granted by United Nations Security Council in Resolution 1546 through the operation of Art 103 of the UN Charter.  Resolution 1546 gave the multi-national force the power to intern for imperative reasons of security.  The Court of Appeal went to hold that the claimant could not rely on ss 6 and 7 of the HRA as a result of the reasoning of the House of Lords in Quark Fishing.   The Court of Appeal stated that the question was not whether Art 103 of the Charter was incorporated in English law; but whether, by the express provision of the HRA, ECHR rights were brought home to the extent that they operate in Strasbourg: so that there is not need to derogate or amend the HRA under ss 14 and 15 of the HRA.
  It is respectfully submitted that the reasoning of the Court of Appeal is open to question.  It would be surprising that if discussions in the HRA white paper were sufficient to entail the conclusion that provisions of domestic legislation are, in effect, amended or derogated from without going through the detailed statutory mechanisms of the HRA itself.   However, we must await the conclusions of the House of Lords.  
The principle of precedent
39. The question of the role of precedent under the HRA arose in a particularly acute form in Kay v Lambeth LBC.
 In 2003 the House of Lords decided Harrow LBC v Qasi
 where it ruled that Art 8 had no relevance to possession proceedings for the termination of a contractual tenancy despite strong dissents from Lord Bingham and Lord Steyn.  Shortly afterwards, the ECtHR in Connors v United Kingdom
 that Art 8 afforded procedural protection to the termination of a contractual licence.  The question which then came before the Court of Appeal in Price v Leeds CC
 was whether the Court of Appeal should follow the House of Lords decision or the later Strasbourg case which was inconsistent with it.  The Court of Appeal followed the House of Lords but granted leave to appeal.  In Kay Lord Bingham decided that the principle of legal certainty required that even in the Convention context, the ordinary rules of precedent applied.
In accordance with law/prescribed by law
40. The fundamental principle underlying the obligation to act “in accordance with law” is legal certainty, ie. a rule interfering with rights must be sufficiently precise to enable an individual to regulate his conduct: De Freitas v Ministry of Agriculture.
  Any interference with a right protected by Art 8(1) requires that the law justifying the interference: 

· must have some discernible legal basis; where an interference with a Convention right is founded on an instrument (such as guidance or a code of practice) that does not itself have the status of “law”, the instrument must have a sufficient statutory basis or “underpinning”: Silver v United Kingdom;
 R. v. Advertising Standards Authority, ex parte Rath.

· must be adequately accessible; and

· must be formulated in a way which is sufficiently foreseeable; where the instrument confers a discretionary power, it must contain a sufficient indication of the scope of the discretion and the manner of its exercise, having regard to the legitimate aim served by the power and, it is submitted, what is at stake for the right-holder: Goodwin v United Kingdom.

41. These requirements have been subject to extensive analysis in two important disputes before the House of Lords this year; but the challenges have not met with success and suggest that such complaints may well not be fruitful.
Criterion (1):
some discernible legal basis
42. One of the issues raised in R(Munjaz) v Merseyside Care NHS Trust
 was a complaint that regulating seclusion of mental patients by the use of a Code of Practice breached Art 8 the Code lacked the force of law.  However, the case arose out of the fact that the Ashworth Hospital did not apply the Code promulgated by the Secretary of State; but had formulated its own policy; and as Lord Hope observed, the issue was not the lawfulness of the Guidance itself- but whether Ashworth’s own policy was lawful.
  The majority therefore dismissed “the interference with law” challenge.  However, Lord Brown dissented, taking the view that regulation by a Code of Practice did not have the necessary legal quality to render it compatible with the rule of law.

The second and third criteria: accessibility and forseeability
43. The Art 8 criticism of the anti terrorist stop and search power in R(Gillan) v Commissioner of Police for the Metropolis
 focused on the other requirements of the “in accordance with law” doctrine.  Their concern was that the powers to authorise and confirm stop and search powers under the Terrorism Act 2000 for the whole of the Metropolitan District were not accessible: so that a member of the public might know that the police had the stop and search power; but not know in eg Battersea that he might be liable to be stopped or that the police were authorised to stop and search him.  However, Lord Bingham doubted whether the authorisation and confirmation process should be regarded as “law” rather than a procedure for bringing the law into potential effect; and pointed out that it would stultify public protection if authorisation or confirmation were publicised prospectively.
  Lord Hope stressed that the sufficiency of the measures had to be viewed against the nature and degree of the interference with Convention rights; and took the view that the intrusion under the stop and search powers was not very great.
  Lord Brown rejected the criticism that that the power would be used so arbitrarily as to inconsistent with the principle of legal certainty.
  
44. The context in which the challenges were made obviously heavily conditioned the approach taken by the House of Lords.  Nevertheless, it is respectfully submitted that the analysis of the House of Lords is open to question.
Proportionality
45. It is, perhaps, surprising that the courts still wrestle with difficulties in applying the principle of proportionality some 6 years after the HRA came into effect.  Nevertheless, a number of important questions have arisen in this area.

Back to basics
46. In R(SB) v Denbigh High School
 the House of Lords reversed a decision of the Court of Appeal
 which had adopted a highly formalistic approach in ruling that a school had acted breached Art 9 in refusing to allow the 16 year old claimant to wear the stricter jilbab form of dress which contravened its uniform policy.  In the Court of Appeal  Brooke LJ held that the school should have addressed the following questions:

· had the claimant established that she had a relevant Convention right which qualified for protection under art 9(1); 

· was the interference with the right prescribed by law in the Convention sense; 

· did the interference have a legitimate aim; 
· what were the considerations that needed to be balanced against each other when determining whether the interference was necessary in a democratic society for the purpose of achieving that aim;  and 

· was the interference justified under art 9(2)?
47. In rejecting the Court of Appeal’s approach, Lord Bingham re-stated the basic principles:

it is clear that the court's approach to an issue of proportionality under the Convention must go beyond that traditionally adopted to judicial review in a domestic setting. The inadequacy of that approach was exposed in Smith and Grady v United Kingdom
 and the new approach required under the 1998 Act was described by Lord Steyn in R (Daly) v Secretary of State for the Home Department,
 in terms which have never to my knowledge been questioned. There is no shift to a merits review, but the intensity of review is greater than was previously appropriate, and greater even than the heightened scrutiny test adopted by the Court of Appeal in R v Ministry of Defence ex p Smith.
 The domestic court must now make a value judgment, an evaluation, by reference to the circumstances prevailing at the relevant time: Wilson v First County Trust Ltd (No 2).
 Proportionality must be judged objectively, by the court: R (Williamson) v Secretary of State for Education and Employment.
 As Davies observed in his article cited above, "The retreat to procedure is of course a way of avoiding difficult questions". But it is in my view clear that the court must confront these questions, however difficult.

48. Lord Hoffmann observed:

In domestic judicial review the court is usually concerned with whether the decision maker reached his decision in the right way rather than whether he got what the court might think is the right answer.  But Art 9 is concerned with substance, not procedure.  It confers no right to have a decision in a particular way.  What matters is the result: was the right to manifest a religious belief restricted in a way which is not justified under Art 9(2).  The fact that a decision maker is allowed an area of judgment in imposing requirements which may have the effect of restricting the right does not entitle a court to say that a justifiable and proportionate restriction should be struck down because the decision maker did not approach the question in the structured way a judge might have done.
49. The House of Lords went on to find on the facts that the school was fully justified in acting as it had done. It had taken immense pains to devise a uniform policy that respected Muslim beliefs but did so in an inclusive, unthreatening and uncompetitive way. The rules laid down were as far from being mindless as uniform rules could ever be. The school had enjoyed a period of harmony and success to which the uniform policy was thought to contribute. The rules were acceptable to mainstream Muslim opinion. It would be irresponsible of any court, lacking the experience, background and detailed knowledge of the head teacher, staff and governors of the school to overrule their judgment on a sensitive matter. The power of decision had been given to them for the compelling reason that they were best placed to exercise it, and there was no reason to disturb their decision. 
Unqualified rights and proportionality
50. An important issue that arose within the last 12 months is whether there is any role for the idea of deference or justification in relation to those unqualified rights.  Difficult issues concerning withdrawing support for asylum seekers arose in R(Limbuella) v Secretary of State for the Home Department where the Court of Appeal took the view that there were degrees of ill treatment which might be capable of justification.  In Limbuella Laws LJ
 suggested that some acts which exposed the individual to grave suffering from his point of view, may, nevertheless be justified if they arise in the administration or execution of government policy.  He went on to develop a spectrum analysis of Article 3,
 stating that at one end of the spectrum there lies violence authorised by the state which is absolutely forbidden; and at the other, a decision in the exercise of lawful policy which may expose an individual to a marked degree of suffering because of the circumstances he found himself in.  Laws LJ took the view that a decision in relation to policy would be lawful unless the degree of suffering for the individual is so high that the Court is bound to limit its right to implement the policy.  
51. The analysis of Laws LJ did not commend itself to the House of Lords.  Lord Hope confessed to a sense of unease
 (shared by Baroness Hale),
 pointing out that it had no foundation in the decisions of the ECtHR and introduced consideration of the idea of proportionality into the idea of an unqualified right.
 
52. It is therefore submitted that any role for the idea of judicial deference or discretionary areas of judgment should be confined to qualified rights.
The Hunting Act case
53. A number of interesting points arose in the human rights challenge to the Hunting Act 2004. In R(Countryside Alliance) v A-G
 the claimants argued that there was an interference of Articles 8, 11 or 14 although the Court of Appeal found against them.  In fact, however, the House of Commons had rejected the Government’s proposals which had a less restrictive impact on Convention rights than the ban ultimately enacted.  The Court of Appeal dismissed the claim that there was an infringement of Article 8 because the claimants were prevented from using their land or allowing others to use their land for the purposes of hunting; and also held that the Hunting Act 2004 did not fall within the scope of Art 11 or engage Art 14.  
54. The problem concerning proportionality became important if there had been breaches of Arts 8, 11 and 14.  House of Commons had rejected the Government’s proposals which had a less restrictive impact on Convention rights than the ban ultimately enacted. Nevertheless, the Court of Appeal went on to decide that the Act was rational and proportionate, holding that it was rationally open for the House of Commons to adopt a different or modified legislative aim than that of the Government.  
55. This rather limited exercise carried out in assessing proportionality is clearly sufficient in relation to any inferences with the right to enjoyment of possessions under P1- Art1 following the Court of Appeal decision in R(Clays Lanes Housing Co-operative) v Housing Corporation.
   In Clay Lanes Maurice Kay LJ held that the appropriate test of proportionality under Article 1 required a balancing exercise the interference had to be justified as being a compelling case in the public interest and as being reasonably necessary to accomplish the objective; but proportionality did not necessarily oblige a public authority to choose the course of action which involved the least interference with a claimant's rights.  But if the claimants had succeeded in showing interferences with Articles 8 or 11, it is submitted that a more rigorous approach to proportionality would be required.  
56. Somewhat surprisingly, the Court of Appeal also held the proportionality test for Convention rights was different from European Community law; and expressed the view that proportionality is narrower under Community law because where there are alternative means of achieving a legitimate end; recourse must be had to the least onerous of them.
  
57. It is respectfully submitted that the Court of Appeal’s approach is difficult to sustain.  No decided cases have previously differentiated between Convention and Community law in this way.
Proportionality and legislation: “bright light” principles vs individualised rights  
58. There have been a number of HRA decisions which have decided that the statutory scheme represents Parliament’s view of striking a balance so that there is no scope for undertaking a proportionality exercise looking at the particular circumstances in an individual case.  For example, Lord Woolf CJ in Poplar Housing v Donoghue
 said that the question whether the grant of a mandatory possession order to a housing association was a disproportionate interference with Art 8:

There is certainly room for conflicting views .... However, in considering whether Poplar can rely on Article 8(2), the Court has to pay considerable attention to the fact that Parliament intended when enacting s 21(4) of the 1988 Act to give preference to the needs of those dependent on social housing as a whole over those in the position of the defendant. The economic and other implications of any policy in this area are extremely complex and far-reaching. This is an area where, in our judgments, the courts must treat the decisions of Parliament as to what is the public interest with particular deference.
59. In Marcic v Thames Water
 the House of Lords held that the existence of an elaborate statutory scheme of regulation (which included an independent regulator with powers of enforcement whose decisions were subject to judicial review)  provided the proportionate mechanism for striking a fair balance between the interests of a person subject to sewer flooding and the interests of those who would have to finance the cost of constructing more sewers.

60. The principle has been applied to Art 14 where, for example, in Wilkinson v IRC
 the House of Lords rejected a discrimination challenge to legislation enacted following applications to the ECtHR because the Convention jurisprudence showed that member states were allowed to treat groups unequally in order to correct factual inequalities between them and that, member states have a generous margin of appreciation in making decisions about social and economic policy, particularly those concerned with the equitable distribution of resources.
61. The same idea has been applied to complex administrative processes so that in Lough v First Secretary of State
 the Court of Appeal held that the concept of proportionality and the need to strike a balance is inherent to the system of planning control.
62. The question of structural proportionality has not to date featured in ECtHR.  However, the question has recently been analysed in Evans v United Kingdom
 where the ECtHR and the case has now been referred to the Grand Chamber.  The DCA HRA Review regards Evans as being an important example of the dialogue that the HRA has created between the English and Strasbourg judges.
63. In Evans the claimant and her then partner J commenced fertility treatment when she was told that she had pre-cancerous tumors in both ovaries.  It was, however, possible for her to have IVF treatment and she and J signed consents to the IVF on the understanding that under the Human Fertilisation and Embryology Act 1990, either could withdraw consent at any time before the embryos were implanted in her uterus.  The couple then attended a clinic, eggs were harvested and fertilised and 6 embryos were created and put in storage.  She then had an operation to remove her ovaries.  The relationship subsequently broke up and when J notified the clinic he was withdrawing his consent, the clinic informed the claimant that it was under an obligation to destroy the embryos.  Proceedings were commenced in the High Court for an injunction.  Wall J dismissed the claim and the appeal was rejected by the Court of Appeal in Evans v Amicus Healthcare;
  Sedley LJ dealt with the proportionality issue by stating that:

What is therefore critical in deciding whether the point of intervention has been reached is the legitimacy, in Convention terms, of the choice that Parliament has made. As Lord Nicholls said in Wilson v First County Trust Ltd (No 2):
 

“Assessment of the advantages and disadvantages of the various legislative alternatives is primarily a matter for Parliament. The possible existence of alternative solutions does not in itself render the contested legislation unjustified ... The court will reach a different conclusion from the legislature only when it is apparent that the legislature has attached insufficient importance to a person's Convention right ... The more the legislation concerns matters of broad social policy, the less ready will be a court to intervene." 

       The last of these propositions is not gratuitous or free-standing. It follows logically from the preceding propositions, for this reason: while legislation modifying individuals' private law liabilities can be expected not to infringe their Convention rights without clear justification, legislation directed to the implementation and management of social policy may well have to infringe some individuals' Convention rights in the interests of consistency. But the test is the same in both cases: could a less drastic means have been used to achieve the chosen end without infringing the primary right of the claimant? 

       The contentious point is whether the principle of proportionality has been infringed here. As [Counsel] submits, there may be good reasons for a uniform regime: exceptions are not always necessary to comply with the requirement of proportionality. He goes on to argue that the fact that legislation may produce a harsh or unreasonable outcome in a particular case does not render it disproportionate. That may be right, but--at least if the outcome is a denial of a primary Convention right--the case for a bright line rule requires careful examination. Adopting the synoptic test propounded by Hale LJ in In re W and B (Children: Care Plan)
 for the generality of care cases, we ask ourselves "whether the proposed interference with the right to respect for private life is proportionate to the need which makes it legitimate". The answer, in our judgment, is that it does. The need, as perceived by Parliament, is for bilateral consent to implantation, not simply to the taking and storage of genetic material, and that need cannot be met if one half of the consent is no longer effective. To dilute this requirement in the interests of proportionality, in order to meet Ms Evans's otherwise intractable biological handicap, by making the withdrawal of the man's consent relevant but inconclusive, would create new and even more intractable difficulties of arbitrariness and inconsistency. The sympathy and concern which anyone must feel for Ms Evans is not enough to render the legislative scheme of Schedule 3 disproportionate. 

64. The ECtHR identified the critical issue as being whether under Art 8 there exists a positive obligation on the State to ensure that a woman who has embarked on treatment for the specific purpose of giving birth to a genetically related child should be permitted to proceed to the implantation of an embryo even though her former partner had withdrawn his consent.
  The ECtHR observed that there was no international consensus regulating IVF treatment,
 use of IVF treatment gave rise to sensitive moral and ethical issues against a background of fast moving medical and scientific developments,
 and that the 1990 Act was the culmination of an exceptionally detailed examination of the social, ethical and legal implications of the issues
 (undertaken by the Warnock Committee which was followed by a Green and a White Paper).  The ECtHR accepted the Government’s submission that it had on previous occasions in Pretty v United Kingdom and Odiervre v France found Art 8 was not breached where the State adopted legislation which did not allow for competing interests in the circumstances of each individual case.  In those cases strong policy considerations underlay the decision of the legislature to favour a clear or “bright light” rule which both produced legal certainty and maintained public confidence in a highly sensitive field.
 
65. The ECtHR accepted that if implantation did not take place, the claimant would be deprived of the ability to give birth to her own child.  But the absence of a power to override withdrawing consent was not sufficient to upset the fair balance required by Art 8.
  The central question was not whether a different solution might be found by the legislature which would arguably have struck a fairer balance but whether, in striking the balance at the point it did, whether Parliament exceeded the margin of appreciation afforded to it.
  
66. There was however, a trenchant dissenting opinion.
 The dissentients rejected the idea that Pretty and Odiere were relevant precedents.
  The dilemma between the claimant’s right to have a child and J’s right not to become a father could not be resolved on the basis of such a rigid scheme and the blanket legal enforcement by the law of one party’s withdrawal of consent.   It should instead be resolved through the careful analysis of the particular case to avoid the unjust preservation of one person’s right by negating the other’s
 
67. Evans has neatly crystallised a fundamental issue of principle; and it will be interesting to see how the Grand Chamber resolves the dilemma.
HRA damages
68. In R(Greenfield) v Secretary of State for Home Department
 Lord Bingham held that the primary aim of the European Convention was to promote certain fundamental human rights among member states of the Council of Europe
 and that the routine treatment of a finding of a violation was, in itself, just satisfaction for the violation found, reflecting the fact that focus of the Convention was the protection of human rights rather than the award of compensation.
  He therefore approved the views expressed by Lord Woolf in Anufrijeva, that the remedy of damages generally plays a less prominent role in actions based on breaches of the articles of the Convention than in actions based on breaches of private law obligations where, more often than not, the only remedy claimed is damages; and that where an infringement of an individual's human rights has occurred, the concern will usually be to bring the infringement to an end and any question of compensation will be of secondary, if any, importance.

69. Lord Bingham went on to point out that the ECtHR therefore treats a finding that Article 6 is breached as, in itself, affording just satisfaction; and does not speculate on what the outcome of the particular proceedings would have been if the violation had not occurred.
 He emphasised that the ECtHR awarded monetary compensation only where it was satisfied that a breach actually caused loss or damage, although the ECtHR occasionally made awards if the applicant had been deprived of a real chance of a better outcome.
  

70. The DCA Review of the Implementation of the HRA speculates that, perhaps, this narrow approach may explain why there are only three reported cases where HRA damages have been made- R(Bernard) v Enfield LBC
 where £10,000 was awarded to two claimants to reflect the impact of the profoundly disabled wife living in unsuitable accommodation, R(KB) v Mental Health Review Tribunal
 where damages of £750 to £4,000 were awarded for delays in tribunal hearings and Van Colle (discussed below).  In fact, there are powerful reasons for arguing that the Courts have erred in principle in its approach to HRA damages
 although I do not propose to rehearse those arguments here.  What is clear, however, is that HRA damages are very rarely awarded indeed.
71. Thus, in R(Baiai) v Secretary of State for the Home Department
 Silber J rejected a claim for HRA damages for breach of Arts 12 and 14 arising from his ruling that concerning for refusing to: the witness statements in respect of claims for distress, humiliation etc did not reach the intensity level necessary to attract damages; and he concluded that the orders made for just satisfaction were sufficient without the need to award HRA damages.
72. By contrast, in Van Colle v Chief Constable of Hertfordshire
 substantial HRA damages were awarded for breaches of Articles 2 and 8.  The claimants sought damages and a declaration that the Chief Constable was vicariously liable for the acts and omissions of police officers, claiming that the police had failed to discharge their positive obligation to protect the life of their son who was murdered several days before he was due to give evidence for the prosecution at the trial of a criminal defendant, Mr Brougham on dishonesty charges. The son’s murder occurred after he had received a number of threats from Mr Brougham which had been reported to the police.  However, the police officer in question had not taken any further action, although he had been aware of Mr Brougham's interference with other witnesses and of fires affecting the property of one of the witnesses. The police officer was subsequently found guilty by a disciplinary panel of failing to perform his duties conscientiously and diligently, as he had failed to respond to an escalating situation of intimidation.  
73. Cox J found breaches of the positive obligations under Articles 2 and 8.  She rejected the submission that to award damages under Article 2, the victim had to prove causation of damage on the "but for" test. Cox J held that the proper question was whether the protective measures that were reasonably open to the police officer in the circumstances could have had a real prospect of altering the outcome and avoiding the son’s death.  In assessing HRA damages Cox J went on to the character and conduct of the parties and the extent and seriousness of the breach including: the police officer’s failure to appreciate the escalating pattern of intimidation or to consider the need to protect the son; the Chief Constable's failure to implement the witness protection protocol; that the failure of the police to a suitable apology; the minor disciplinary sanction imposed on the police officer; and the claimant's enormous distress and grief. Cox J therefore awarded HRA damages of £15,000 for the son's distress in the weeks leading up to his death and £35,000 for the claimants' own grief and suffering.
RICHARD CLAYTON QC
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