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Introduction
1. As the HRA moves into its second half decade, the flow of case law continues unabated.  The number of cases in which substantive HRA issues have featured is only slightly down from its peak of two years ago.
 Section 3 of the HRA has been used on fourteen occasions, two in the past year.
 Of the fifteen declarations of incompatibility made to date under the HRA, three were made in the last 12 months.
  There has been one award of damages under s.8 out of a total of three such awards since 2000.

2. The HRA does not appear to have had a noticeable impact on the fate of the UK in Strasbourg.  In 2000 the ECtHR found violations in 16 UK cases with 1470 files opened.  The figure for 2005 is 15 with 1652 applications lodged.

Article 2
3. The domestic courts continue to work through the implications of the “investigative obligation” implied into Art 2 for domestic law.  In R (Takoushis) v Inner London North Coroner
 it was held that where a person died as a result of what was arguably medical negligence in an NHS hospital, the state had to have a system that provided for the practical and effective investigation of the facts and for the determination of civil liability. However, in contrast to the position where deaths took place in state custody, the system did not have to provide for an investigation initiated by the state. The question in each case was whether the system as a whole, including both any investigation initiated by the state and the possibility of civil and criminal proceedings and of a disciplinary process, satisfied the requirements of Art 2. The system in operation in England, including both the possibility of civil process and the inquest, met those requirements.
4. In R (D) v Secretary of State for the Home Department
 the claimant prisoner had suffered brain damage as a result of an attempted suicide. It was held that there is an Art 2 obligation to carry out an effective investigation of the circumstances in which life threatening injuries were sustained. The investigation should be held in public. But the claimant's representatives would not be entitled to cross-examine witnesses – their participation would be a matter for the chairman of the inquiry.  Although this decision accords with the ECtHR jurisprudence it is arguable that, in an adversarial system, the cross-examination of witnesses is essential for the effective participation of next of kin.
5. In R (Gentle) v Prime Minister
 the applicants were seeking judicial review of the Government's refusal to hold an independent inquiry into the circumstances that led to the invasion of Iraq. The Court of Appeal granted permission to apply for judicial review, with the full hearing to be held before the same Court in November.
Article 3 

6. The question of the extent to which failure by the state to provide support to the destitute could engage Art 3 was finally resolved by the House of Lords in R (Limbuela) v Secretary of State for the Home Department.
  The Court of Appeal, by a 2:1 majority, had upheld the claims of three asylum seekers for judicial review of the Secretary of State’s decision not to provide them with support because they had not claimed asylum as soon as reasonably practicable.   The question was whether the Secretary of State had a duty to provide such support to avoid a breach of their Art 3 rights.  The House of Lords agreed with the first instance judges and the majority of the Court of Appeal that he did.  They provided some clarification as to when Art 3 would be breached and made it clear that the Secretary of State’s duty to provide support arises where there is an imminent prospect of breach. Lord Bingham provided a short and helpful summary: “Treatment is inhuman and degrading if, to a seriously detrimental extent, it denies the most basic needs of any human being” (para 7).  Lord Hope and Lady Hale express unease at the “spectrum” analysis advanced by Laws LJ: if ill-treatment for which the State is responsible reaches the minimum level of severity then Art 3 is breached.
Article 5

7. In R (H) v Secretary of State for Health
 the House of Lords overturned a declaration of incompatibility in relation to s.2 and s.29(2) of the Mental Health Act 1983 in relation to patients who were incapable of exercising the right to apply to a MHRT on their own initiative.  It was held that although Art 5(4) required review of detention to be available at regular intervals, the statutory scheme was capable of giving practical effect of the patients rights under Art 5(4).
8. The case of R (O) v Harrow Crown Court
 concerned the effect of s.25 of the Criminal Justice and Public Order Act 1994 (which concerns bail for those charged with serious offences) and custody time limits.  Section 25 had originally contained an absolute prohibition on bail but was amended as a result of two ECtHR cases
 to provide for a “presumption” against bail.  The House of Lords “read this down” to make it clear that the burden remained on the prosecution to show that bail should not be granted (para 35) – effectively removing s.25 of all content.  In relation to custody time limits, there was no automatic equation between lack of due diligence (prompting a refusal to extend time limits) and a breach of the reasonable time guarantee in Art 5(3).
9. In R (Gillan) v Commissioner of Police
 it was held that a person stopped and searched was detained in the sense not of being confined or kept in custody but of being kept from proceeding or kept waiting and there was no deprivation of liberty within Art 5(1).  In Secretary of State for the Home Department v JJ
 the courts were concerned with “non-derogating control orders” under s.2 of the Terrorism Act 2005.   The question was whether the orders amounted to a “deprivation of liberty” for the purposes of Art 5.  The orders confined the claimants to their residences for 18 hours a day, visitors had to be authorised by the Home Office, the residences were subject to spot searches and during the time when they were permitted to leave they were confined to restricted areas.  The Court of Appeal agreed with Sullivan J that the orders amounted to a deprivation of liberty contrary to Art 5.  Although the extent of physical restriction was the starting point, the court could then consider whether or not the person could lead a normal life. The orders were quashed.  This decision calls into question the whole distinction between derogating and non-derogating control orders.
Article 6
10. In Jones v Ministry of Interior of Saudi Arabia
 the House of Lords considered the question as to whether state immunity preventing claims for torture being brought against Saudi Arabia and its officials, servants or agents was incompatible with the implied Art 6 right of access to court.   The Court followed the view of the majority in Al-Adsani v United Kingdom
 that Art 6 was engaged but that state immunity pursued a legitimate aim and was an inherent restriction generally accepted by the community of nations.  Although international law had established a universal criminal jurisdiction over torturers, this did not extend to civil proceedings.  The application of state immunity did not infringe the claimants’ Art 6 rights.
11. The issue as to the “independence and impartiality” of part time judges was considered again Smith v Kvaerner Cementation Foundations.
 The judge was a Recorder who had acted as counsel for companies in the same group as the defendants.  Although the claimant was aware of this, the option of having the case tried by another judge was not properly explored.  His acquiescence in the trial before the Recorder was not, therefore, a waiver.  The decision was quashed and a re-trial ordered.  However, the fact that a judge has been previously involved in a decision relating to a claimant will not, of itself, lead to disqualification on the ground of bias.  Thus in M v Mental Health Review Tribunal
 a judge who had imposed an order for a patient’s detention in hospital under the 1983 Act determined a subsequent application by the same patient for discharge from detention as the legal member of a mental health review tribunal. A fair-minded and informed observer, having taken account of all the facts of the case, would not have said that there was a real possibility of bias on the part of the judge.
12. In R (Hammond) v Secretary of State for the Home Department
 the claimant was a mandatory lifer whose minimum term had been set by the Secretary of State and who was applying to a High Court Judge for a reconsideration of the term under Schedule 22 of the Criminal Justice Act 2003. The Schedule provided that the application was to be determined “without an oral hearing”.  The Divisional Court granted a declaration that, in accordance with s.3 of the HRA this was to be read subject to an implied provision that, where it was necessary to comply with Art 6, an oral hearing would be held. The House of Lords dismissed the Secretary of State’s appeal. 
Article 8 

13. The potentially enormous reach of Article 8 has troubled the courts over the past year.  In R (Countryside Alliance) v Attorney-General
 one of the arguments against the hunting ban was that it was an unjustified interference with the claimants’ Art 8 rights to self-determination and personal autonomy.   The Court of Appeal refused to give what they described as an “extravagant meaning” to these concepts, linking “private life” to the notion of “reasonable expectation of privacy” (paras 81-82).  This restrictive approach is difficult to reconcile with the recent Strasbourg case law which has firmly established the protection of the right to personal development and personal autonomy as aspects of Art 8.
  The protection of Art 8 is not limited to the “private” sphere – indeed it has been held that the protection of a person's reputation is enshrined in Art 8 as an aspect of private life.

14. The courts have been concerned not to expand any aspect of Art 8 beyond the strict limits laid down in ECtHR cases.  Thus, in M v Secretary of State for Work and Pensions
 the House of Lords took the view that, in contrast to the domestic position, the Art 8 concept of “family life” does not, at present, extend to childless same sex couples.
 
15. The case of R (TB) v Stafford Combined Court Centre
 concerned a witness summons which had been issued by a defendant in criminal proceedings to obtain the medical records of the victim from the healthcare trust responsible for her psychiatric treatment.  The victim was not given notice of the application. The Judge regarded the notes as relevant to credibility and ordered disclosure.   The Administrative Court held that the victim’s Art 8 rights meant that she should have been given notice of the application and the opportunity to make representations before the order was made.  Although the Criminal Procedure Rules did not require such notice to be given, the court as a public authority should have done so of its own motion.  
16. However, the recent case of R (Stone) v South East Coast Strategic Health Authority
 shows that the publication of medical records may be justified under Art 8(2) if the public interest considerations are sufficiently compelling. The case concerned the publication of an independent inquiry report into the care, treatment and supervision of a convicted murderer. The report was a very serious interference with the claimant’s Art 8 rights, but this was outweighed by the strong public interest in knowing how he had been treated and cared for.  In addition, the judge took into account that the inquiry and the publicity had arisen out of the claimant’s own criminal acts – although he did not forfeit Art 8 rights the information related solely to an investigation foreseeably arising out of his murders.
Article 9
17. In R (SB) v Governors of Denbigh High School
 the claimant was a schoolgirl who wished to wear the “jilbab” at school but was not permitted to do so.  The House of Lords accepted that Art 9 was engaged but held that, because there were other means for the claimant to manifest her beliefs without undue hardship, there was no interference with the right.   In any event, if there had been an interference it would have been objectively justified under Art 9(2).
Article 10
18. Article 10 continues to influence the development of media law.  When considering the lawfulness of the publication of “private information” the Court no longer approaches matters on the basis of the “public interest” defence but carries out a “parallel analysis” of the position under Arts 8 and 10 to determine where the “ultimate balance” lies.
  In Galloway v Telegraph Group
 the Court of Appeal reiterated that in defamation cases the balance between Arts 8 and 10 is struck by considering the “public interest” in the subject matter of the publication and the “responsibility” of the journalism, as laid down in the case of Reynolds v Times Newspapers.
Article 12
19. In R (Baiai) v Secretary of State for Home Department
 Silber J held that that the requirement that a person subject to immigration control who wished to marry otherwise than in accordance with the rites of the Church of England should obtain a certificate of approval to marry
 was not rationally connected with the proper purpose of preventing “sham” marriages. The interference was not proportionate and constituted a substantial interference with Art 12 rights.  A declaration was granted that the statute was incompatible with Art 12.
Article 14

20. Although the House of Lords have expressed doubts about the “five part test” for considering Art 14 claims deriving from Michalak
 it still provides a useful analytical starting point.  The questions are:

(i)
Do the facts fall within the ambit of one or more Convention rights?
(ii)
Was there a difference in treatment in respect of that right between the complainant and others put forward for comparison?

(iii)
Were those others in an analogous situation?

(iv)
Was the difference in treatment objectively justifiable?

(v)
Was the difference in treatment based on one or more of the grounds proscribed by Art 14?

21. In relation to question (i), the concept of “ambit” is not an easy one.  In M v Secretary of State for Work and Pensions
 the House of Lords took a narrow view of the meaning of this obscure phrase.  They rejected the view that a “tenuous link” was sufficient.  Lord Nicholls was of the view that it was a matter of “value judgment”: how directly does the conduct impinge on the values underlying the substantive article (para 14).  Lord Walker was of the view that different approaches were appropriate to different articles but that in relation to Art 8 there needed to be a failure to accord “respect” for private life.  He suggested that any other approach would render the free-standing prohibition on discrimination in Art 1 of Protocol 12 otiose (para 82).  In Wilkinson v Attorney-General
 Sir Mark Potter held that the failure to recognise a same-sex relationship as a “marriage” did not fall within the ambit of Art 8 (though it did fall within Art 12).  In Esfandiari v Secretary of State for Work and Pensions
 the Court took the view, obiter, that the provision of funeral payments was within the ambit of Art 8.
22. The question of “justification” (question (iv)) is rarely reached.  It was considered in Wilkinson.  It was held that denying a same sex couple the status of “marriage” had the legitimate aim of protecting the traditional family and was reasonable and proportionate. The reasoning on proportionality is difficult to follow. In Esfandiari v Secretary of State for Work and Pensions
 it was held that a decision not to make funeral payments to recent migrants for burials abroad would be justified (if recent migrants had an identifiable “status”).  
23. Unjustified discrimination was found in three cases:
· In Francis v Secretary of State for Work and Pensions
 it was held that the Secretary of State had provided no rational justification for the refusal to make maternity grant to a person with personal responsibility. 
· In R (Baiai) v Secretary of State for Home Department
 Silber J held that the requirement that a person subject to immigration control who wished to marry otherwise than in accordance with the rites of the Church of England should obtain a certificate of approval to marry
 constituted unjustified discrimination on the grounds of religion and nationality.   There was no evidence to explain why non-Anglican marriages should be treated differently from marriage according to Anglican rites.  A declaration of incompatibility was made.
· In R (Morris) v Westminster City Council
 the statutory requirement that a child of a person eligible for housing assistance should be disregarded if they are subject to immigration control was held not to be justified.  A declaration of incompatibility was made.
24. In relation to question (v), claimants have often sought to rely on the catch all “other status”.   The English courts have consistently held that this must be a "personal characteristic".
  The question of what is, or is not, such a characteristic has been considered on a number of occasions.  The following have been held not to constitute “other status”:

· being a rough sleeper (as opposed to a person in a hostel);

· being a recent migrant who wished to bury their loved ones in their country of origin;

· being a potential (as opposed to an actual) claimant for compensation for asbestos related disease.

25. However, the status of being a person with parental responsibility for a child pursuant to a residence order (as compared with a person with parental responsibility for a child pursuant to an adoption order) is an “other status” for the purpose of Article 14.

Article 1, First Protocol 

26. In R (Malik) v Waltham Forest Primary Care Trust
 the claimant was a doctor who was suspended from the medical performers’ list maintained by a primary care trust.  It was necessary to be included on the list in order to be able to practise.  It was held that the hearing which had led to his suspension was unfair and that, as a result, it was unlawful.  Art 6 was not engaged because the suspension was interim.  However, Collins J held that inclusion in the list was akin to the possession of a licence and had a present value apart from the right to future income.  As a result it was a “possession” within the meaning of Art 1 of the First Protocol.  The interference constituted by the claimant’s suspension was unjustified because it was unlawful.  If he could establish loss he would be entitled to damages.
Article 2, First Protocol 

27. The Convention right to education under Art 2 of Protocol 1 was considered by the House of Lords in A v Head Teacher of Lord Grey School.
   The claimant had been unlawfully excluded from school and the Court of Appeal had held that this was a denial of his Article 2 rights.  The House of Lords disagreed and allowed the school’s appeal.  The purpose of Art 2 was to ensure an established state system of education to which everyone would have fair and non-discriminatory access.  There was no right to education of any particular kind or quality or at a particular institution. A breach of domestic law did not amount to a breach of the right.  Provided that a pupil’s suspension or expulsion did not prevent them from enrolling in another school it would not constitute a breach of Art 2. 
28. In R (SB) v Governors of Denbigh High School
 the House of Lords held that Art 2 did not confer the right to attend any particular school.  Since the claimant’s failure to attend school was the result of her own unwillingness to comply with a school which the school was entitled to make and she could have found another school there was no denial of access to the general educational provision available from the system as a whole.
29. In R (R and others) v Leeds City Council
 it was held that the refusal of a local authority to provide free school transport from Leeds to Manchester for Jewish pupils was not a breach of Art 2 of the First Protocol (or of Arts 8 or 14).
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