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Pepper v Hart


where are we, how did we get there, and where are we going?

1.what is the issue?
1. 
The decision in Pepper v Hart
 and the debate it has provoked many issues. The critical issue may seem to be what materials are admissible to construe a statute, and in particular, whether it is legitimate to construe a statute by reference to essentially subjective and unreliable materials which are distant from the text which is being interpreted. There are echoes of the debate about  the construction of contracts, but the difference is that this discussion has an constitutional dimension because it involves the relationship between Parliament, the courts and the executive.
2. 
 It is very easy to satirise the position of those who insist that the focus must be the text which is being construed
. But the debate has moved on, and there is no doubt that relevant background material will be taken into account by the court in construing a statute. That was so before Pepper v Hart, and remains the case now. It may seem that there is little discernible logic in a distinction between a government White Paper and statements made in Parliament
, but there is a valid factual distinction, at least
. So the issue is whether the admissible extraneous material should include statements made in the course of Parliamentary debates by individual members of the executive; but there is a deeper question, which is more important, and that is, for what purposes such statements may be admitted. There are also interesting subsidiary questions about the types of statements which are to be admitted, and the significance of the fate of  amendments in stand part debates and votes on individual clauses
. The importance of the recent cases is the light they shed on the deeper question.

2. admissible extraneous materials
(a) white papers etc
3. 
Black-Clawson International Limited v Papierwerke Waldhof-Aschaffenburg AG
 establishes that government White Papers are admissible for the purpose of ascertaining the mischief at which legislation is aimed
.  In R v the Secretary of State for the Environment Transport and the Regions ex p Spath Holme Limited
, Lord Nicholls summarised the position about background material thus: “...the aids may be external to the statute, such as its background setting and its legislative history. The extraneous material includes reports of Royal Commissions and advisory committees, reports of the Law Commission (with or without a draft bill attached) and a statute’s legislative antecedents
”. As Lord Nicholls also pointed out, these materials are used nowadays not only to ascertain the mischief at which legislation is aimed, but its broader purposes
.

4. 
Although in general one of the purposes of consolidation is to make it unnecessary (if not undesirable) to refer to previous incarnations of the legislation at issue, the legislative history may be relevant in the case of a consolidation Act. As Lord Bingham explained in Spath Holme, this is not as a matter of routine, but where “even if, in the absence of overt ambiguity, the court finds itself unable, in construing the later provision in isolation, to place itself in the draftsman’s chair and interpret the provision in the social and factual context which originally led to its enactment” it may be legitimate for the court, or indeed, incumbent on it, to “consider the earlier, consolidated, provision in its social and factual context for such help as it may give,  the assumption, of course, being (in the absence of amendment) that no change in the law as intended
”. 

(b) explanatory notes
5. 
Westminster City Council v NASS
 Lord Steyn commented (obiter
) on the recently adopted  practice of attaching explanatory notes to Bills.  He took the opportunity to explain their status,  as he saw it. They are not part of the Bill, are not endorsed by Parliament and cannot be amended by Parliament. Nonetheless they are useful contextual material. Ambiguity need not be established as condition of their use.  He said that usually they will be admitted “for what logical value they have”, and warned that “it is impermissible to treat the wishes and desires of the Government about the scope of the statutory language as reflecting the will of Parliament”. If however, the notes contain a clear assurance by the executive about the meaning of a clause, or the circumstances in which  a power will or will not be used, “that assurance may in principle be admitted against the executive in proceedings in which the executive places a contrary meaning before the court. This reflects the actual decision in Pepper v Hart”. As will be seen, this is rather a theme of, among others, Lord Steyn.

6. 
Lord Nicholls of Birkenhead also made the point, in Wilson, that the court must be able to look at explanatory notes in deciding the underlying social purpose to be achieved by legislation when the court comes to assess the proportionality of a statutory provision
. 

(c) headings / sidenotes
7. 
R v Montila was a case about the proceeds of drug trafficking. The question was whether the it was an essential part of the actus reus of the offence that the property at issue in fact had its origins in criminal conduct or drug trafficking.  Lord Hope concluded that it was. He relied on a number of factors in support of this construction. One of these was the sidenotes
 to the relevant sections. They appeared in the form in which the Bill, and any amendments were debated in Parliament, but are not themselves debated. They are part of the Act when enacted and “descriptive of its contents”.

8. 
Counsel in the case took it to be well settled that a sidenote was not a legitimate aid to construction. Lord Hope was not prepared to accept this position, based as it was on an old case and on practices in the production of Bills which no longer apply. He considered that the weight which could be given to it was less than that which could be given to parts of an Act which are open to consideration and debate. However, as part of the Act which had been included in the Bill throughout its passage through Parliament, to provide guidance, and to provide a context for those parts of the Bill which are open to debate, he felt that it ought to be open to examination as part of the enactment when it reaches the statute book.

9. 
He referred, by way of analogy, to the cases on explanatory notes attached to statutory instruments (Pickstone v Freemans plc
, Westminster City Council v Haywood (No 2)
 and Coventry and Solihull Waste Disposal Company Limited v Russell
 which show that such notes can be referred to in order to identify the mischief at which the statutory instrument is aimed, or as an aid to construction where the statutory instrument is ambiguous. He also mentioned Lord Steyn’s dicta in the Westminster v NASS about the explanatory notes which accompany a Bill on its introduction and are updated throughout the Parliamentary process. Like explanatory notes, he thought that sidenotes are potentially valuable contextual material, and should be available to assist in interpretation
.

3. what does Pepper v Hart decide?
10. 
The head note records the decision of the House of Lords as follows: the rule excluding reference to Parliamentary material as an aid to statutory construction should be relaxed so as to permit such reference where:

(1) 
the legislation was ambiguous or obscure or led to an absurdity;

(2) 
the material relied on consisted of one or more statements made by a Minister or other promoter of the Bill together if necessary with such other Parliamentary material as was necessary to understand such statements and their effect and

(3) 
the statements were clear.

11. 
The impetus for the decision is well summarised by Lord Bridge
. Construed by conventional criteria, section 63 of the Finance Act 1976 appeared to support the assessments to income tax  made by the revenue on the appellants
. However, the material from Hansard contained a statement from the Financial Secretary to the Treasury in which he had “in effect, assured the House of Commons that it was not intended to impose” the very tax which a conventional reading of the provision demanded. His view was that the material indicated “unequivocally”  which of the two possible interpretations of section 63(2) was “intended by Parliament”
. 

12. 
Lord Bridge thought that “It should.... only be in very rare cases where the very issue of interpretation which the courts are called on to resolve has been addressed in Parliamentary debate and where the promoter of the legislation has made a clear statement directed to that very issue.....”.  His view that the purchase of the “vital clue to the intended meaning of an enactment” in such cases at the cost of possibly fruitless searches through Hansard was acceptable.  This is, as it happens, a good description of the facts of Pepper v Hart
.  However if Lord Bridge considered that this would be an effective prescription for future litigation about statutory construction, his view is open to the criticism that it is a little naive.  Even if it is true that real Pepper v Hart cases will be few and far between, that truth is not likely to inhibit (and has not in practice inhibited) the average litigator’s  reaction to the unlocking of this Pandora’s box. Lord Griffiths also optimistically thought that if the search resolved an ambiguity “it will in future save all the expense that would otherwise be incurred in fighting the rival interpretations through the courts.
”

13. 
Lord Oliver described himself as “a recent convert to the view that the words which Parliament has chosen to use in a statute for the expression of its will may fall to be construed or modified by reference to what individual members of Parliament may have said in the course of debate or discussion preceding the passage of the Bill into law.
” Lord Browne-Wilkinson, with whom Lords Oliver, Keith and Ackner agreed, described the taxpayers’ submission as “where words of a statute were ambiguous or obscure, or capable of giving rise to an absurd conclusion” it should be legitimate to look at the Parliamentary history for the purpose of identifying “the intention of Parliament in using the words it did use”. The kernel of the reasoning of the majority is that reference to Parliamentary material should be made “as an aid to construction” of legislation, subject to strict conditions. In the rare cases where Parliament has actually considered the very question at issue, “Why....should the courts blind themselves to a clear indication of what Parliament intended in using those words?
” 

14. 
It seems reasonably clear from these passages that the majority were

(1) 
to a greater or lesser extent, equating the Parliamentary statement with Parliament’s intention
; and

(2) 
not intending to restrict the relaxation of the exclusionary rule to situations in which the ministerial statement could be used against the executive.

4. what objections are there to Pepper v Hart?
(1) practical objections
15. 
Lord Mackay had no objection in principle to the admissibility of Hansard material.  His concern was practical, and fiscal
. As he pointed out (perhaps with more cynicism - or realism - than Lord Bridge), “practically every question of statutory construction” will involve a contention
 that the provision at issue is ambiguous, obscure, or leads to an absurdity. Whether or not that contention proves well-founded, rebutting it, as a matter of prudence, will nearly always be a two-stage process:

(1) 
constructing an argument that the provision is not ambiguous; and

(2) 
trawling through Hansard to make sure that there are no statements which fit the Pepper v Hart criteria (or if they might, putting together an argument that they don’t).

16. 
All this effort complicates litigation, and adds to its expense; and for pretty marginal advantages. Hansard searching has become easier in recent years
; but in 1993, it was very time consuming and resource-intensive: as Lord Mackay said
, it would require “in practically every case” the parties “to examine the whole proceedings on the Bill in question in both Houses of Parliament.”  Moreover, even once the key passages in the proceedings had been isolated, questions of construction of those statements could well arise. Those statements would fall to be construed in their context (ie the Parliamentary proceedings as a whole). Because his objection was practical rather than one of principle, he was prepared to allow for a limited exception to the former exclusionary rule
. But he was (rightly)
 fearful of the increased costs which resort to Hansard would impose.

(2) objections of principle
(a) Parliament’s intention = the intention of the promoter
17. 
One objection of principle to the decision in Pepper v Hart is the casual and unexamined identification of the  “intention of Parliament” with the intention of the promoter of the Bill. This equation is present, whether consciously or unconsciously, in the opinions of Lords Bridge and Griffiths, for example
.  Some of the factual problems in this position, based on the chaotic, provisional, contingent, and intrinsically unreliable nature of responses of government representatives in Parliamentary debates were described by the then Attorney General in his argument before the Judicial Committee
 in Pepper v Hart.

18. 
 “The intention of Parliament” is actually a metaphor, as the later cases expressly acknowledge
. It does not literally mean “that which those who voted for an enactment had individually in their minds when they voted for it”. It is obvious why it cannot mean that and why, in consequence, it cannot be a reliable guide to what a particular provision means. Each person who votes for an enactment may have a different reason for voting for it. He may vehemently support one clause of a Bill (which has not been debated at all), while utterly rejecting the specious pronouncements of the Bill’s promoter about the meaning of another clause, and not supporting that clause at all. Or he may have been absent from the Chamber (perhaps in the bar), or asleep, when the promoter said what he said about a particular clause in the Bill. 

19. 
Pepper v Hart  assumes that a question about the interpretation of a peculiarly authoritative text can be answered by asking a question about the psychology of crowds. That is bad enough. But it is worse than that.  The link between the mentality of the crowd and the text is thin. The crowd has not written the text, or given instructions for it to be written. Further, an important piece of  evidence is lacking.  The promoter’s statements about the meaning of the text are said to give a  “vital clue”to the crowd’s intentions in supporting or adopting the text. Yet there is no reliable evidence about the connection between that important statement and the crowd’s actual reasons for adopting the text. Finally, at the end of the Parliamentary process, a piece of legislation is enacted as a whole, not on a clause by clause basis
. These flaws may explain, at least in part, the elision between Parliament’s intention and the intention of the Bill’s promoter (see above). The flaws are too serious, however, to be mended by this expedient, and the expedient has problems of its own. The only thing that is certain in the relationship between Parliament’s intentions and the text of an enactment is that when Parliament voted, it intended to vote for the enactment of the entire text of that enactment.

20. 
Related points are made in a passages
 from Black-Clawson International Limited v Papierwerke Waldhof-Aschaffenburg AG
 

“We often say we are looking for the intention of Parliament but that is not quite accurate.  We are seeking the meaning of the words which Parliament used.  We are seeking not what Parliament meant, but the true meaning of what they said...The questions asked in debate are rarely those which have later to be decided by the courts.  One might take the views of the promoters of a Bill as an indication of the intention of Parliament, but any view the promoters may have about the questions which later come before the court will not often appear in Hansard and often those questions will never have occurred to the promoters.  At best we might get material for which a more or less dubious inference might be drawn as to what the promoters intended or would have intended if they had thought about the matter, and it would, I think, generally be dangerous to attach weigh to what some other members of either House may have said....”

and from Davis v Johnson

“...such material is an unreliable guide to the meaning of what is enacted.  It promotes confusion, not clarity.  The cut and thrust of debate and the pressures of executive responsibility, the essential features of open and responsible government, are not always conducive to clear and unbiased explanation of the meaning of statutory language.  And the volume of a Parliamentary and ministerial utterances can confuse by its very size.”
(b) the conflict between subjective and objective canons of construction 

21. 
The House of Lords cannot be criticised for failing to anticipate the enactment of the Human Rights Act 1998 (“the 1998 Act”). However the 1998 Act produces some new and difficult problems of interpretation. An important difficulty is the potential for collision between the subjectivist approach in Pepper v Hart and the objective approach which is demanded, for example, by section 3 of the 1998 Act. The  rule in Pepper v Hart and section 3 both apply when there are two linguistically feasible interpretations of a statute.  The question is what a court is to do if the two approaches yield opposite solutions to such the same ambiguity. Presumably section 3 prevails: but is an interpretation which is compliant with Convention rights “possible” if 

(1) 
the promoter of the legislation has absolutely clearly stated that the legislation should be incompatible, or have an effect which is incompatible? and

(2) 
following Pepper v Hart, such a statement is admissible to show what Parliament’s intention was in enacting the provision?

Similar considerations arise in relation to the principle of legality. Lord Nicholls suggested in Spath Holme
 that the subjective expression of intention might well yield to an objective canon of construction.

(c) what is ambiguity or obscurity?
22. 
This problem can be introduced by a citation from the judgment of the Court of Appeal in Re OT Computers Limited
: 

“I do not, however, consider that the statute is ambiguous in the sense that it is genuinely open to two possible constructions as required by Pepper v Hart....The fact that two judges differ as to the correct construction does not mean that the statute is necessarily ambiguous. It just means that they differ on a question of construction, which  judges commonly do. It cannot be the case that Pepper v Hart can be referred to in any case where there is an appeal on a point of construction and the court takes the view that the judge’s view is wrong
.”

23. 
The important word in this passage is “necessarily”. This is a  coded message. What Longmore LJ is hinting at is that there will be occasions when the construction adopted by judge below will be patently insupportable, and the mere fact that he has adopted it will not make the statutory language ambiguous. However, he is not ruling out the possibility that vigorous judicial disagreement will be an indicator of the right kind of ambiguity
.   What this passage does show, however, is that, as one might expect, neither ambiguity nor obscurity are themselves straightforward concepts. The requirement in Pepper v Hart for their
(1) 
presence in the statutory language which is being construed and

(2) 
absence in any statement by the Bill’s promoter


adds to the inherent instability of the rule in Pepper v Hart.

(d) legal certainty
24. 
The citation from Fothergill v Monarch Airlines Limited
 states a further important objection to the decision in Pepper v Hart.  Put simply, this is that the law should be (in form, at least) certain and accessible.  There should ideally be one source which is published, with known limits, and which is readily available.  The very existence of the rule in Pepper v Hart undermines legal certainty because the citizen (or his adviser) cannot be sure that the statute is the last word on the topic in which he is interested until he has combed through Hansard just in case. These points are made very well by Lord Nicholls in Spath Holme
. They are of particular importance in cases involving criminal charges or fiscal penalties.

(e) constitutional principle
25. 
Lord Browne-Wilkinson’s opinion candidly collects together many of the arguments against the rule in Pepper v Hart.  One of them is well stated by Lord Wilberforce in the Black Clawson case:

“Legislation is passed in England by Parliament and put in the form of written words. This legislation is given legal effect upon subjects by virtue of judicial decision, and it is the function of the courts to say what the application of the words used to particular cases or individuals is to be..... it would be a degradation of that process if the courts were to be merely a reflecting mirror of what some other interpretation agency might say”.

In other words, it is for the courts, not for a member of the executive, to provide the authoritative interpretation of a statute.  To permit statements uttered by members of the executive during the legislative process to influence, or to control, the interpretation of a statute is to undermine the rule of law.

(f) what if the Bill has no promoter, or the promoter’s aims have been derailed?
26. 
The hunting legislation gives rise to a different problem.  One of the issues in the Counrtyside Alliance v Attorney General
 was whether the legislation banning hunting was proportional (both in ECHR and EU terms).  This was an Act which was passed on a free vote and not in the form proposed by the government.  The Court accepted that caution had to be exercised about ministerial statements in relation to such an Act
. This suggests that if Pepper v Hart were relevant in such a case, where the government has failed to carry Parliament with it, and a provision has been enacted which does not have a visible promoter, it might be difficult for the court to find a method (other than scrutiny of the text) by which it could deduce what “Parliament’s intention” was. A partial answer (although the question could be said to be somewhat different) is provided by the Jackson case, in which the Court of Appeal felt able to look at the content of Parliamentary debates both before and after enactment.  In the Countryside Alliance case, the Court accepted, following Wilson, that its real task was to assess the proportionality of the legislation itself, in the context of some extensive background material, rather than conducting an assessment of what had been said in Parliament
. The Court rejected the argument that it should not discern a legislative aim which went beyond that espoused by the Government
.
5. subsequent developments
27. 
 There have been two major decisions of the House of Lords, R v the Secretary of State for the Environment, Transport and the Regions
 and Wilson v First County Trust Limited (No 2)
 which appear to show a waning of enthusiasm for subjectivism
 and an understanding of the difficulties it creates. There has been a qualification to Pepper v Hart (by Lord Steyn) which has been greeted with varying degrees of  acclaim. Lords Hope and Steyn have also provided helpful footnotes on two pieces of statutory apparatus, explanatory notes and sidenotes
. Two decisions of the Court of Appeal are also worthy of note: R (Jackson) v Attorney General
 and R (Confederation of Passenger Transport (UK)) v Humber Bridge Board
. These, unlike the afterthoughts of the House of Lords, are evidence of an abiding (and some might say, undisciplined) affection for subjectivism
.

(1) Spath Holme
28. 
The question in this case was the scope
 of an apparently wide regulation-making power in conferred by section 31 of the Landlord and Tenant Act 1985. The appellant submitted that if the language and context of the provision did not resolve the appeal in his favour, it was appropriate to refer to statements made in Parliament which showed that the purposes for which the power could be used were limited in the way he contended. Lord Bingham
 insisted, with reasons, that the conditions in Pepper v Hart must be strictly insisted on. He also drew a distinction between an issue about the meaning of a statutory expression, and an issue about the scope of a power
. For obvious reasons, a minister would be most unlikely “to seek to define the legal effect of the draftsman’s language, or to predict all the circumstances in which the power might be used, or bind any successor administration”. He thought that the circumstances in which a ministerial statement as to the scope of a power would be admissible would rare, and would be limited to situations approaching an estoppel
.

29. 
Lord Bingham did not cast any doubt on Pepper v Hart as such, because he did not accept that its threshold conditions were met. He simply repeated part of what Lord Oliver said in Pepper v Hart: to the effect that in that case “as in most cases” the statute is the complete statement of the law. 

30. 
Lord Nicholls disagreed with Lord Bingham on the question whether Hansard material should in principle be admissible if the issue is scope of a power rather than the meaning of a word or phrase
. He saw no reason for limiting admissibility as Lord Bingham had. While not attacking Pepper v Hart directly
, he made some very powerful points against the admissibility of Hansard material. Most importantly, he stressed that ministerial statements, in those rare cases where they are admissible “...are part of the legislative background, but they are no more than this
. This cannot be emphasised too strongly. Government statements, however they are made and however explicit they may be, cannot control the meaning of an Act of Parliament. As with other extraneous material, it is for the court, when determining what was the intention of Parliament in using the words in question, to decide how much importance, or weight, if any, should be attached to a Government statement. The weight will depend on all the circumstances. For instance the statement might conflict with the principle of interpretation that penal legislation is to be construed strictly
.”

(2) Wilson
31. 
All the commentary on this issue in this case is obiter, because the House of Lords held that the 1998 Act did not apply to the consumer credit transaction which was the subject of the appeal. It is very interesting nonetheless, because it develops the themes discussed in Spath Holme. The issue is whether Hansard material is admissible when the court considers questions of compatibility under section 4 of the 1998 Act. The Court of Appeal had considered the Parliamentary history of the Consumer Credit Act 1974 in an attempt to discover the reason which led to the enactment of section 127(3), or as evidence of the policy considerations which led to enactment, and therefore as being relevant to the question of whether the enactment was justifiable in convention terms.

32. 
As to Pepper v Hart Lord Nicholls repeated that a court interpreting legislation is 

“seeking to identify the intention of Parliament expressed in the language used. This is an objective concept. In this context the intention of Parliament is the intention which the court reasonably imputes to Parliament in respect of the words used. In seeking this intention the courts have recourse to recognised principles of interpretation and also to a variety of aids, some internal, some found within the statute itself, some external, found outside the statute......Before Pepper v Hart.....The courts drew a veil around everything said in Parliament......[one of the safeguards in Pepper v Hart was] that the Parliamentary statement must be made by the minister or other promoter of the Bill. ....the House was not, I believe, intending to attribute to ministerial statements some special status....A clear and unambiguous statement is part of the background to the legislation....no more than part of the background....however such statements are made, and however explicit they may be, they cannot control the meaning of an Act of Parliament.
” 

He did not endorse the “suggestions” he described “that unequivocal ministerial statements made about an ambiguous provision may have a more exalted role”
.

33. 
On the point at issue, the view of their Lordships was that as Lord Nicholls put it
 the courts would be failing “in the new role assigned to them by Parliament if they were to exclude from consideration relevant background material whose only source was a ministerial statement in Parliament....the court would merely be placing itself in a better position to understand the legislation.” He went on to say that he suspected the occasions when resort to Hansard would be necessary as part of the statutory compatibility exercise would seldom arise. “Should such an occasion arise, the courts must be careful not to treat the ministerial ....statement as indicative of the objective intention of Parliament. Nor should the courts give [it]....determinative weight”. The key to judging the proportionality of legislation
 is “the cardinal constitutional principle that the will of Parliament is expressed in the language used by it in its enactments. The proportionality of legislation is to be judged on that basis.”  In particular, proportionality is not to be judged by the quality of the reasons advanced in support of it in the course of Parliamentary debates; the court is not called upon to judge that, but the proportionality of the legislation itself. As a result, lack of cogent justification in Parliamentary debates does not count against the legislation on issues of proportionality
.

(3) Lord Steyn’s qualification
34. 
There is an emerging controversy about the scope of Pepper v Hart. There is pressure from some quarters to assert that it can only be relied on against the government when the government has made statements which suggest that a provision will not apply in certain circumstances. In McDonnell v Christian Brothers Trustees
 Lord Steyn took the opportunity to comment on the ratio of Pepper v Hart. He referred to his extra-judicial utterance
, that a broad view of the ratio, “that it may be permissible to treat the intentions of the Government revealed in the debates as reflecting the will of Parliament” is an interpretation which “gives rise to serious conceptual and constitutional difficulties”. He said that he preferred a narrower view, taken from the facts of the case, which is that it is “at least authority for the proposition that a categorical assurance given by a Government in debates as to the meaning of the legislation may preclude the Government vis à vis an individual from contending to the contrary”. 

35. 
This approach has received some support from some other members of the House of Lords
.  In Spath Holme
 Lord Bingham suggested a slightly different type of restriction. This is confined to cases where the issue is the scope of a power (ie the purposes for which it can be used). In such a case, in Lord Bingham’s view, “It is only if a minister were, improbably, to give a categorical assurance to Parliament that a power would not be used in a given situation such that Parliament could be taken to have legislated on that basis
 does it seem to that a Parliamentary statement on the scope of the power would be properly admissible.” Lord Hobhouse recorded the submission of Parliamentary authorities in that case that the Pepper v Hart should be confined to its actual subject matter “a taxation statute where....the executive had made statements about what use they would make of the relevant provisions and so gave rise to quasi-estoppel (sic) by which they would be bound. Perhaps a better way of making the point would be to say that the executive had created a legitimate expectation which they should honour”
.

36. 
It is questionable whether this restriction really does grapple with all the conceptual and constitutional difficulties. There is no rational basis, if it is accepted that Hansard material can be at looked as background material, for confining such consideration to cases in which it will impede or prevent the government’s reliance on a provision. Further, this narrow conception of the ratio of Pepper v Hart may lead to an absurd situation in which a provision could be said to have one of its two meanings as against the government, but the other in relation to a litigant who is not the government. Finally, it is in conflict with article 9 of the Bill of Rights, because it imposes a species legal liability (or disability) in consequence of something that was said in Parliament.

(4) Jackson
37. 
In this case the Court of Appeal grappled an argument that the Hunting Act 2004 (“the 2004 Act”) was invalid. The 2004 Act which was passed under the Parliament Act 1911(“the 1911 Act”) (as amended by the Parliament Act 1949 (“the 1949 Act”)). The argument was that the amendments made to the 1911 Act by the 1949 Act were themselves invalid, because the 1911 Act could only be amended by both Houses of Parliament, and the 1949 Act (which was passed under the procedure enacted by the 1911 Act) had not received the assent of the House of Lords.

38. 
The Court of Appeal were left in doubt about what Parliament had intended. The appellants submitted that it was not legitimate to have regard to Parliamentary material to elucidate, not the meaning of the Act, but the scope of a statutory power. The Court of Appeal held
 that because the appeal was “concerned with much more than the scope of a statutory power” and “having regard to the unusual nature of the 1911 Act” the question of its scope was “not a question to be resolved on the basis of the wording of the Act alone, without considering the circumstances in which it was made and what was said in the course of debating its provisions. Furthermore.....it is relevant when considering the effect of the 1911 Act to consider not merely Parliamentary material in relation to its enactment, but the subsequent understanding of Parliament as to the nature of the constitutional change effected by the 1911 Act.” Lord Woolf CJ giving the judgment of the Court, said
 that “The relevant Parliamentary material is far more cogent than a mere ministerial statement, however emphatic.” 

39. 
This is highly significant because not only the entire Parliamentary debate pre-enactment, but utterances and action by Parliament after enactment are relied on. It is questionable whether this is any longer an exercise in construction at all. If it is, Jackson represents a very significant extension of Pepper v Hart: maybe the fact that the 1911 Act is a unique species of legislation justifies such an extension.  The justification which was actually advanced is that “The restrictions on the exercise of the powers of the House of Lords that the 1949 Act purported to make have been so widely recognised and relied on that they are today a political fact”
.  In other words the court will abdicate to Parliament where what is at issue is not in truth a legal question, such as question of construction, but a brute question of the exercise of sovereign power. Jackson effectively makes Parliament’s interpretation of an Act (as expressed in Parliamentary debates pre- and post-enactment) not only admissible but decisive; rather than that of the Court.  It will be interesting to see whether this approach is upheld by the House of Lords
. 

(5) the Humber Bridge case
40. 
This case concerned a succession of drafting errors in a series of three statutory instruments imposing charges on traffic using the Humber Bridge. The Court of Appeal held that the orders in question, which were unambiguous on their face, and failed to impose a charge on large buses, could be construed by reference to various extraneous materials: their explanatory notes and decision letters of the Secretary of State. Unlike the statutory instruments, these evinced an intention that large buses should pay a toll for crossing the bridge. The Court held that absent a  provision imposing a charge on large buses, the statutory instruments were “neither clear nor unambiguous” on their face, and/or were productive of an absurdity; and that it was therefore legitimate to read in “large bus” in the charging schedule. The draftsman had left large buses out the charging schedule in  the first two statutory instruments by mistake. A more difficult problem confronted the court in relation to the third statutory instrument in the series. It was clear that the draftsman had deliberately, rather than inadvertently, left out all references to large buses  on this occasion, and had omitted to refer to them in the explanatory note
. There was thus a conflict between the plain meaning of the statutory instrument (as deliberately drafted) and the subjective intention of the promoting minister. Even in this case, the court felt that the subjective intention should prevail.

(6) conclusion

41. 
Statutory construction can be seen as a dry and technical topic. But it is the skill by which we earn our living. It is also a fascinating subject because it is the hinge between the courts and Parliament; Parliament enacts the legislation, and the legislation is interpreted by the courts. It can therefore give rise to important questions about the constitutional relationship between the courts and Parliament.  Pepper v Hart raises some of those questions, either directly, or by implication. There has, for sure, been a certain amount of justified dancing on what has seemed to be the corpse of Pepper v Hart. But the approach of the majority, despite its intellectual shortcomings, has a huge appeal to common sense and to the emotions (why, after all, should we not look at potentially informative material in construing a statute?).  It would be premature to declare either, that the dance is over, or, that the corpse is actually dead.
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