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Interim Relief - Making the most of the Administrative Court
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1. The Administrative Court has broad powers to grant interim relief pending the outcome of judicial review proceedings or statutory appeals.  The decision to grant is a classic exercise of the Court’s discretion and the presentation of the case (by either side) can be determinative of the outcome.  As the grant of interim relief can in some cases be an end in itself, the importance of the process should not be underestimated. 

Forms of Interim Relief
2. There are a number of different forms of interim relief:
(i)
Injunctions (section 31(2) Supreme Court Act 1981; CPR 25.1.1(a))
a court order prohibiting a person from doing something or requiring them to do something;

(ii) Stay of proceedings (CPR 54.10(2))

a ‘halt’ to proceedings, apart from steps allowed by the rules or by the terms of the stay (maintain status quo: if party ultimately successful with his challenge, will not be denied the fruits of his success: R (H) v. Ashworth Hospital Authority [2003] 1 WLR 127) (can even grant a ‘stay’ after the decision has been implemented: discharged mental health patient could under the statutory regime be returned to hospital).
 
(iii) Interim Declaration (CPR 25.1(1)(b)

Procedure for Injunction
3. Issue an application under CPR Part 25. See Practice Direction – Interim Injunctions. Wherever possible supply a draft of the Order sought.  Mention in the claim form as well (CPR 54.6(1)(c)). 
4. Ordinarily, give three days notice, with evidence relied upon (witness statement, statement of case, or application: statement of truth required). Include all facts, including those which the Court ought to be aware of.  
5. Where situation is urgent, may give short notice.  (Rare for no notice). Need to explain why not complying with full notice provisions. May be sought via hearing; in extreme cases by telephone. 
Procedure for Stay
6. Apply in the claim form. (Stay might be granted when permission is granted: CPR 54.10(2)).
Tests for Relief: Injunction/Stay
7. The basic principles governing the grant of relief are set out in private law patent case of American Cyanamid Co. v. Ethicon Ltd. [1975] AC 396:
(i) serious issue to be tried;

(ii) damages are an inadequate remedy for the claimant and a cross-undertaking in damages would be satisfactory for the defendant;

(iii) where does the balance of convenience lie.

8. Serious issue to be tried: at least grant of permission, but often more. Where mandatory injunction (requiring the Defendant to do something) ‘strong prima facie’ case of breach of duty will be required: see R v. Kensington and Chelsea RBC, ex parte Hammell [1989] QB 518; De Falco v. Crawley BC [1980] QB 460 (claim of entitlement by Italian nationals to accommodation; otherwise homeless).

9. Adequacy of damages: not so important in public law cases.  Cross-undertaking may be required in commercial-type cases (or where third parties likely to be affected). 
10. Balance of convenience: usually the determining factor. The court should take whatever course appears to carry with it the lower risk of injustice if it turns out that it was wrong to grant the injunction: Films Rover International Ltd. v. Cannon Film Studio Ltd. [1987] 1 WLR 670.  This includes consideration of the ‘public interest’/interests of the public.
Interim Declaration
11. Introduced by CPR (previously thought of as a ‘juridical nonsense – you cannot have a provisional determination of the final rights of the parties’: Newport Association Football Club Ltd. v. Football Association of Wales [1995] 1 All E R 87). Same purpose as interim injunction, but no penal relief (if injunction not complied with, can be contempt). Giving interim view of legal position. Will often be complied with.
12. Same procedure as for interim injunction: evidence, notice (unless good reasons). Use Form N463 and identify relief in claim form, if urgent. Provide draft order. 
Tips
13. Claimant – identify clearly the breach of statutory duty; improper exercise of discretion. Make the case self-evident. Evidence of hardship if relief not granted: children? housing? finances? Be upfront with other side’s case/facts against you. Honesty/frankness will be appreciated. 
14. Defendant – case not clear-cut (even weak?); impact on third parties, public purse. Offer speedy full hearing to mitigate the effect of interim period. 
Case Study

15. S is 13 and suffers from ADHD. He attends a residential school for children with behavioural difficulties, funded by local education authority (LEA), pursuant to a Statement of Special Educational Needs. (LEA is obliged to implement the terms of the Statement). Doing well at the school. Child protection investigation at the school: allegations of cruelty and indecent assault. Former staff charged with criminal offences. LEA ceased funding places at the school (save for one other child) and proposed fresh Statement naming alternative schooling. S’s mother appealed against Statement to Tribunal (Special Educational Needs and Disability Tribunal).  Application for judicial review, and interim relief (requiring LEA to continue funding placement at school) pending the Tribunal hearing, likely to be held in a couple of months. 
16. Court finds that ‘arguable case’ of unlawfulness is made out – unreasonable not to fund the placement (one other child there; child doing well; alternatives not very good and could not provide support new Statement says child needs: National Curriculum), nothing more nothing less. 

17. Court looks at question of interim relief. Acknowledges that ‘in substance’ the interim injunction ‘would effectively be final because it would continue until the appeal before the tribunal’. Weighs up advantage to staying at school for couple of months against disadvantage of being taken out. Advantage outweighs disadvantage.
18. Hearing had originally been fixed as rolled-up permission/substantive hearing. Would have been more difficult to grant permanent injunction – claim would have had to be made out. Court invited parties to treat as if permission only. Claimant jumped at the chance . . . 
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� It is important to bear in mind that the consequence of granting a stay is that the patient once again becomes subject to the regime of the Act and is deprived of his liberty. That is because the effect of the stay is to suspend the tribunal's order, and temporarily to treat it as being of no effect. If the patient refuses to return to the hospital following the grant of a stay, the machinery of the Act can be mobilised to ensure that he does: see, for example, section 18. This is a particularly grave consequence in the light of the fact that he has only recently been given his liberty by the specialist tribunal designated by Parliament to determine these matters. This is an important consideration that has to be weighed against the public interest in seeing that patients who may be a danger to themselves as well as to other members of the public are deprived of their liberty, and given the treatment that they need. In striking that balance, it seems to me that the court should usually refuse to grant a stay unless satisfied that there is a strong, and not merely an arguable, case that the tribunal's decision was unlawful. Even in such a case the court should not grant a stay in the absence of cogent evidence of risk and dangerousness.


� ‘A dispute between an applicant who claims entitlement to be provided with accommodation and a local authority who dispute that entitlement exhibits sufficiently unusual features to make a comparison even with other types of litigation where a mandatory injunction may be granted on interim application difficult and possibly misleading. I think the appropriate principles can only be derived from a consideration of the likely consequences to the parties to such a dispute of granting or withholding relief. In a case where the applicant is entitled to relief but it is withheld, he will be rendered homeless when he should have been housed. This is an injury which is sufficiently traumatic and hardly compensable in damages. On the other hand, if the local authority is required to provide accommodation to which the applicant is not entitled, this may, as the figures we have been given in the present case show, impose a heavy financial burden on the ratepayers with no prospect of recompense by way of a cross undertaking in damages. What is perhaps more important, a mandatory injunction to provide accommodation for a particular applicant who ought not to enjoy priority may operate to the detriment of others on the local authority's housing list by interfering with the local authority's own system of priorities for the fair distribution of limited housing resources. In the light of these considerations, I think the court inevitably must make the best assessment it can, on an interim application for a mandatory injunction, of the strength of the applicant's claim to impugn the local authority's decision adverse to him and should only grant the relief sought if a strong prima facie case is made out.’ Bridge LJ at 481C-G. 


� R (S) v. Norfolk CC [2004] ELR 259, Davis J. 
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