1

The Judiciary in the New Constitution

Perhaps unusually for an Alba lecture, I am going to begin with some poetry.

‘Whence comest thou, Gehazi

So reverend to behold

In scarlet and in ermines

And chain of England’s gold?’

‘From following after Naaman

To tell him all is well,

Whereby my zeal hath made me

A Judge in Israel.’

Well done, well done, Gehazi

Stretch forth thy ready hand,

Thou barely ‘scaped from judgment,

Take oath to judge the land,

Unswayed by gift of money

Or privy bribe, more base,

Of knowledge which is profit

In any market place. 

Search out and probe, Gehazi,

As thou of all canst try,

The truthful, well-weighed answer

That tells the blacker lie –

The loud, uneasy virtue,

The anger feigned at will, 

To overbear a witness

And make the Court keep still.

…

Stand up, stand up, Gehazi,

Draw close thy robe and go,

Gehazi, Judge in Israel,

A leper white as snow!

That is Kipling on the appointment of Rufus Isaacs as Lord Chief Justice in 1913.  It is a bitter poem, with more than a whiff of anti Semitism.  But what is interesting about it is the basis for Kipling’s complaint about the appointment.  He was incensed that someone who had been implicated in the Marconi shares scandal should have been made Lord Chief Justice.  Hence the reference to insider dealing, “knowledge which is profit in any market-place.”

What does not seem to have troubled Kipling or indeed his contemporaries was that Isaacs came to the post of Lord Chief Justice straight from having been Attorney General, with a seat in the Cabinet of Mr Asquith, and having been  a Liberal M.P for the previous 9 years.  It seems remarkable to those viewing from the 21st century, where we expect rather greater political detachment from those holding high judicial office.  Yet there was a time when it was argued, less than 90 years ago, that not merely could the Attorney General move directly to become Lord Chief Justice, but that he had a right to first refusal of the office.  Sir Gordon Hewart, as he then was in 1920, vigorously advanced that view and was supported by the then Lord Chancellor and the Prime Minister, Lloyd George, and after a certain amount of manoeuvring, Hewart became Chief Justice in 1922.

This somewhat partisan approach to the appointment of the most senior judges was not new, and was not confined to the office of Lord Chief Justice.  At the end of the 19th century, when there was a vacancy in 1897 for the Master of the Rolls, the Prime Minister, Lord Salisbury wrote to the Lord Chancellor, referring to the 

“rule that party claims should always weigh heavily in the disposed of the highest appointments.”.  

Yet throughout this period, and indeed before, there had been widespread recognition of the importance of the independence of the judiciary from the executive.  Montesquieu himself, observing the British constitution in the 18th century, noted that such independence had been declared.  What loomed large in his analysis was the inability of the executive to remove a judge of the superior courts from office.  The Act of Settlement 1700 had, of course, provided that such judges held office during good behaviour and could only be removed “upon the address of both Houses of Parliament”, a provision now embodied in section 11 of the Supreme Court Act 1981.  This was undoubtedly hugely important: it was intended to prevent a repetition of such events as the dismissal of Sir Edward Coke as Lord Chief Justice by James 1.  Preventing judges being dismissed by the executive is clearly a vital element in the securing of judicial independence, since it means that judges can, in general, make decisions “without fear or favour”, as is required by their judicial oath.  But it is surely not enough.  If the executive is able to make partisan appointments to the bench, or even more significantly, if the power to promote existing judges to higher positions is vested in the executive, then there is potential for the executive to exert considerable influence on judicial decision-making.  Appointment and promotion need safeguarding against political interference every bit as much as does dismissal.

In saying that, I recognise that the office of Lord Chancellor as it has been, and still in theory is for the time being, has straddled the executive and judicial functions and indeed the legislative function as well.  Its powers could have been misused and at times in the more distant past they have been, though not, so far as I am aware, in the last 50 years.  The system has only worked during those years because the position of Lord Chancellor has been filled by persons of the highest integrity, very conscious of their responsibilities.  Party political considerations have been put on one side when making judicial appointments.  I believe that this has been because the Lord Chancellor has himself played a judicial role, sitting in the Judicial Committee of the House of Lords, and thus very conscious of that aspect of his job.  By the time of the constitutional bombshell dropped in June 2003, with the proposal to abolish the office of Lord Chancellor, to create a Secretary of State for Constitutional Affairs and to separate the Law Lords from the House of Lords in a new Supreme Court, the burdens of the Lord Chancellor had increased and changed significantly.  He had become the head of a very large Department of State and his Ministerial responsibilities had grown to the point where they greatly outweighed his other functions.  He was in charge of a major Department with a spending capacity of £3.5 billion and those responsibilities had made it increasingly difficult for him to devote any meaningful time to his position as a judge, even if it had been appropriate for him to do so.

In that situation there was always the inherent risk that, one day, the occupant of the office would be less conscious of the need for a non-partisan approach to judicial appointments and promotions.  So the proposal to abolish the office of Lord Chancellor was one that seemed to me to make sense – its functions had changed out of all recognition from those it possessed when I came to the Bar 40 years ago this year.  In taking that view, I did accept that there were some advantages in having a Lord Chancellor – in particular, it has given the judiciary and the court service a voice in the Cabinet, sometimes a powerful voice, which is of great value in ensuring that the court system has had some sort of adequate share of public finance.  But that voice would still be there if there was just a Secretary of State for Constitutional Affairs, and while that position might not rank so high in hierarchical terms as that of Lord Chancellor, the impression one gets is that achieving a proper share of resources depends more on the personality and negotiating skills of the individual concerned than on the formal title he or she holds.  

It now seems that the title of Lord Chancellor may survive as a result of the July debates in the House of Lords on the Constitutional Reform Bill.  So  be it.  But if so, there will be a need to guard against giving the impression that this is the old Lord Chancellor, the 3 in 1, with his earlier judicial role and responsibilities.  Under the new constitutional arrangements the head of the judiciary is to be the Lord Chief Justice.  It is important that that function is not weakened in any way, even in terms of public perception, by the continued use of the title of Lord Chancellor.  We shall need to guard against any muddying of the waters.

There has, to my mind, been remarkably little public debate outside Parliament about all these constitutional changes, which raise fundamental issues about the relationship between the legislature, the executive and the judiciary.  With few exceptions, the media has ignored these constitutional issues, even though they are of an importance unmatched for three centuries.  Insofar as there has been any discussion, it tends to have focused not on matters of constitutional principle but on less intellectually-taxing matters, such as where a new Supreme Court should be housed.  I suppose we should at least be grateful for that – in the United States, where there was intense public debate over the constitution in the 1780’s, there was rather less regard for  some of the practical nuts and bolts.  The Constitution duly provided for a Supreme Court but the architect of the Capitol actually forgot to include provision for it in his plans.  It ended up having to meet for some time in the basement of the Senate!

But let us return to this country.  Whatever title is given to the new post which replaces the old-style Lord Chancellor, it is clear that the occupant will no longer be entitled to sit as a judge.  In the debates in the Lords on the Constitutional Reform Bill, the government has so far taken the position that the Secretary of State/new style Lord Chancellor need not be a lawyer.  It may well be, therefore, that the Bill as passed into law will provide for a minister who would be little different from any other government minister and who may well regard his post as a stepping stone to higher political office.  He (or she) may sit in the Commons.  In other words, it is quite likely that this minister will be a career politician, with the range of virtues and vices usually possessed by those who have to persuade the electorate to vote for them.

One might have thought that from the outset it would have been recognised that such a person should play little part in judicial appointments and promotions.  I accept that an absolute adherence to the theory of the separation of powers is probably impossible and certainly in Montesquieu’s own country it has not been achieved.  One only has to visit that remarkable body, the Conseil d’Etat, with its judicial role, its advice on legislation and the easy movement of its personnel into government, to appreciate that.  Even in the USA, which strove to achieve such separation, one finds the Vice-President presiding over the Senate, and the President who is head of the executive can veto legislation.  What really matters, in my view, is that there should be two things: first a sharing of power within the State, as opposed to a concentration of powers in one institution; and secondly, that there should be a clear-cut separation of the judicial arm of the State from the executive and, as far as possible, even from the legislative.  

The need for the judiciary to be truly independent of the executive has grown since the last war.  No one here needs to be told about the growth of judicial review.  A great deal of litigation these days takes place between the citizen and a Government Department or other public body, and any man or woman in the street who has had, or who can see the possibility of having, the experience of challenging the decision of a public body in the courts would recognize the necessity for the judges to be truly independent of the executive.  That includes being independent of the Secretary of State for Constitutional Affairs, whatever his title, and not dependent on him for appointment or promotion.  

Yet governments seem to be remarkably loath to recognize this.  Again, the early history of the United States provides one interesting illustration of this reluctance.  The second president of the United States, John Adams, in the last days of his Presidency in 1801 appointed 42 Justices of the Peace from his own Federalist Party – the so called “midnight appointments”, even though he knew he was about to be replaced by a Republican administration.  The incoming Secretary of State, James Madison, found the warrants for the appointments on his desk, and in a number of cases refused to deliver the warrants.  One of those who consequently could not take up his post was William Marbury, appointed as a Justice for the District of Columbia.  He applied to the Supreme Court for a writ of mandamus, relying on section 13 of the Judiciary Act of 1789.  However, he lost.  The case is famous in American constitutional law, because the judgment, delivered by Chief Justice Marshall, held that section 13 was unconstitutional and that it was “the province and duty of the judicial department to say what the law is”.  Thus it established the Supreme Court as the interpreter of the constitution and established judicial supremacy in the United States.  Ironically, although Madison and the new President, Jefferson, disliked that principle, perhaps unsurprisingly, neither could do anything about it legally or politically, since the case had been decided in their favour!  

However, I cite Marbury –v- Madison not so much for the constitutional principle, but rather because it is a vivid illustration of two things: first, how even in a regime theoretically wedded to the notion of the separation of powers, those in the executive felt no compunction about appointing judges on party political grounds – or indeed refusing to appoint them on such grounds.  Secondly, Madison’s reaction to the midnight appointments shows the unhappy situation created by appointing judges in such a fashion – simply because an incoming administration will understandably treat them as partisan appointments.  At one stage during the discussions on the Constitutional Reform Bill, I have heard it argued that the government in this country should have a say in the appointment of the topmost judges, especially the Lord Chief Justice, because he has to work closely with the government.  There is certainly a need for a good working relationship between the Lord Chief Justice and the government of the day.  But I doubt the force of the argument: governments change in our democracy and a Lord Chief Justice appointed by one government may still have to work with its successor, which may be of a very different hue.  The story is told that, when Lady Thatcher was Prime Minister, she was told that the then Lord Chief Justice, Lord Lane, was about to comment critically on government policy.  Her response, apparently, was “What, my Lord Chief Justice?”  That is emphatically not how the system should be regarded.  

When the consultation paper on reforming the way of appointing judges was published in July 2003, it proposed a Judicial Appointments Commission.  However, when it came at paragraph 58 to appointments in respect of the Court of Appeal and Heads of Division, it declared 

“The Secretary of State may wish to have a more direct input into their appointment than in relation to more junior appointments.”

Many observers might have thought that it was particularly in respect of such senior appointments that the new-style minister should not have a direct input.  Again, when the Constitutional Reform Bill was first published, Clause 21 dealt with appointments to the proposed new Supreme Court, the replacement of the House of Lords Judicial Committee.  What was proposed was that a separate Commission should provide a list of names to the Secretary of State whenever a vacancy occurred, a list with a minimum of two and a maximum of five names, allowing the Secretary of State to choose between them.  The only criterion specified in the Bill was that he should choose “the most suitable” and then that name would go to the Prime Minister and the Queen.  You can see the scope that this might afford to a career politician filling the post of Secretary of State.  It might be very tempting to choose the candidate thought to be “one of us” or at least more pliable.  At the very least, there would always have been the suspicion that the appointment made had been influenced by such considerations, and even if untrue that would be very demeaning for the successful candidate.  

Happily, as a result of criticism by some distinguished voices, the government has had second thoughts on these matters.  Under the Bill as it now stands, and it is of course an ever-changing entity as it passes through the Parliamentary process, only one name will be recommended by the appointing commission to the Minister for appointment as a Lord Justice of Appeal or as a Head of Division or as a member of the new Supreme Court.  The Minister will not be able to choose between more than one name.  He will retain certain powers.  In particular, under the Bill he has the power to require reconsideration of a selection or he can reject a selection altogether.  It has been made clear by amendments moved by the Lord Chancellor that the Minister will only be able to reject the recommended candidate if he considers him unsuitable for that post and may only require reconsideration where he is not satisfied that the candidate is the candidate best suited to the post.  In either case the Minister will have to give his reasons in writing.  That is likely to be a powerful inhibition.  While some may be disturbed by these retained powers, I suspect that they would be used only in the most rare and exceptional circumstances.  The duty to give reasons should prove to be a very valuable safeguard in any event.  

But what this history of the proposed legislation indicates is the need for vigilance and for forceful criticism where appropriate, because governments, whatever their political complexion, do not automatically begin from the premise that politicians should not have an influence over judicial appointments. 

Inevitably there are many questions which remain unanswered at the present time, such as how the new Judicial Appointments Commission will approach its task.  Only five of its fifteen members will be professional judges, although there are also to be a barrister, a solicitor, a tribunal member and a lay-justice.  But the chairman must be a lay-person and the Commission may have a majority of non-lawyers.  I have no strong objection to that myself, so long as the Commission engages in sufficiently widespread consultation with the judiciary and others in the legal professions about potential appointees.  I hope that the Commission will bear in mind that an interview process is of somewhat limited value in selecting someone for the Bench or for promotion as a judge.  Some people are good at interviews but would not perform well on the Bench, and the converse is true.  My plea would be for the Commissioners and the other recommending bodies to consult closely and in good time with the existing judiciary about the candidates because judges do actually see them in a working environment.  In a course of a day’s argument in the Court of Appeal, for example, one gets a thorough appreciation of the intellectual qualities, the clarity of expression and the manner in which a person conducts himself or herself.  If it is a question of promotion of an existing judge, then certainly the senior judiciary will have seen a lot of that judge’s work through the appeal process.

None of this is intended to suggest that a fresh look at the appointments process is not merited.  I am very conscious that there is a risk that, if only existing judges are involved, they may tend to select individuals from the same mould as themselves.  The criticism has been made that the judiciary, certainly at High Court level and above, is dominated by middle-aged white men – “pale, male and stale”, as the expression goes.  All recent Lord Chancellors have sought to increase the number of appointments of women and those from an ethnic minority, so as to obtain a more diverse judiciary.  But there are some very intractable problems in the way of achieving this, as one can see from the limited number of women in the higher reaches of the Bar.  That is not because Lord Chancellors have discriminated against women in appointments to silk, for example.  In most years, a higher percentage of women were appointed as Q.C.’s than had applied for such appointment.  I have concluded that there are problems in the structure of the legal professions which make it difficult for many women to achieve sufficient success for their activities to be recognised.

How do we overcome this?  Lord Falconer has suggested part time sitting for judges below High Court level, more flexible sitting arrangements and formal career breaks as possible ways in which more women and minority ethnic lawyers might be encouraged to apply for judicial appointments.  I see no objections to such proposals.  Others have floated the idea that we might try experimenting with a small percentage of judges coming in at a younger age in junior positions and working their way up in a conventional career pattern.  This would be, to that limited extent, a career judiciary, similar to that which exists in France and a number of other Continental countries.  Young graduates, after a few years in practice, would become junior judges, but with the prospect of advancement through the profession.  I believe that there could be merit in this idea.  I would not want to see the bulk of our judiciary appointed in this way, but an element of this kind within the total mix could be useful in enabling more women and more individuals from ethnic minorities to attain the bench, and to do so at a younger age.  It could help to lower the average age of the judiciary.  One word of warning, however.  Those who were appointed in this way would, in their early years on the bench, lack the depth of experience which under our existing system has been obtained by candidates for the bench.  They will not have had the years of legal practice behind them.  That means that they would require significantly more training, and more intensive training, than we currently provide to new and existing judges.  

This is something of which I, as Chairman of the Judicial Studies Board, am very conscious.  The JSB has extended its training courses very markedly during the last few years and our role is still expanding.  But our training has been directed towards people who have had many years of legal experience, and indeed life, to assist them.  It would be a new and very different enterprise to have to train much younger people, without that experience, for a judicial role.  It can be done, but it would need the appropriate resources.  I note that in Spain, where they have a largely career judiciary, there is actually a residential college devoted to judicial training.  That is a very different state of affairs from our present methods, where we rent a conference centre for a 3 or 4 day course.  I cannot pretend that I expect to see a judicial training college in this country during my time as Chairman of the JSB, but it may come in due course.

My other concern about the composition of the judiciary relates to its social background, which inevitably reflects that of the Bar.  My generation were very fortunate.  We came out of University normally without a heavy burden of debt.  We did not have to pay for a further year’s training before we were called to the Bar.  Once called, although work was not that plentiful, one could survive the early years without the necessity for private means.  Now most Bar students have large outstanding debts from their University and BVC days and their prospects in some parts of the Bar in their early years are far from bright.  The criminal bar gives rise to real anxiety.  Young barristers going out to prosecute in the Crown Court in a case which is adjourned because the defendant does not turn up may get £46 before deducting their travel expenses, paying their clerk and paying tax, all for something which may occupy over half a day.  A one day trial in the magistrates court will produce £75, before expenses, clerk’s fees and tax.  Many of these youngsters will be doing well to earn £200 a week, net before tax, or about £10,000 a year.  That is well below the average manual worker’s wage.  You can survive that level of Criminal Legal Aid fees if you have wealthy parents who can support you or you have other private means.  But the danger is that this level of fees is going to restrict the social composition of much of the Bar, and that in turn will narrow the composition of the judiciary. 

But I return to the wider issue of the relations between the judiciary and government.  You sometimes get the impression when reading newspapers that there is a constant state of warfare between the two.  One paper, which until recently would have been called a broadsheet, spoke of there being “A Woolf at the door of No. 10”.  The supporting article referred to conflicts over sentencing, judicial review, immigration and the constitutional changes, and to a judicial gauntlet having been thrown down.  This is a wild suggestion.  Of course, there do arise from time to time areas of tension – the proposed ouster clause in the new immigration bill was one such area, but that has now gone.  Judges have not been enthusiastic about tighter and tighter limits on their powers to impose what they believe to be appropriate sentences.  There is also at the moment a worrying proposal to replace specialist tribunals such as the Lands Tribunal with a more general tribunal which is supposed to be able to deal also with such matters as currently fall under the jurisdiction of the social service commissioners, tax tribunals and the Transport Tribunal.  That is probably unworkable.  And occasionally a government minister voices criticism when the courts rule that one of his decisions was unlawful.

But all this must be kept in perspective.  The vast majority of judicial review challenges to Ministers’ decisions are unsuccessful.  Cases like Rehman, the House of Lords decision about the ability of SIAC to differ from the Home Secretary on the question of whether a foreign national is a danger to national security, show a recognition by the courts of the legitimate right of a democratically elected body to legislate and of government to govern.  A significant degree of deference has been accorded by the courts to decisions of the Home Office on immigration matters where a human rights issue arises, as the Court of Appeal case of Samaroo showed.  When a minister does lose a case, it is I suppose not entirely surprising that he is not always delighted at the outcome.  And when proposals for constitutional change are made, the judiciary will normally wish to comment and their views will not necessarily correspond with those of government.

There is no problem about that and, as you will know, over the Constitutional Reform Bill proposals a wide measure of agreement was arrived at between the government and the judiciary, embodied in the so-called  “concordat”.  I hope that there will be a similar willingness on the part of government to listen to the serious points being made about the tribunal proposals.  But it is quite wrong to characterise such exchanges of views as “running warfare”.  They are not.  They are the normal and perfectly proper method of scrutinising proposals for change and for debating the merits of such proposals.

In saying this, I do not for one moment wish to suggest that there will not be occasions in the future when the executive will find the courts making a decision it does not like.  That is the whole point of an independent judiciary.  The executive is subject to the law like anyone else, and the courts have an important role in protecting the fundamental rights of individuals and minorities, even in a democratic society.  As John Stuart Mill pointed out in his introduction to “On Liberty”, there are certain fundamental human rights which are not automatically protected by majority rule.  That is why the United Kingdom played a major part in drafting the ECHR, so much so that there are those amongst the French judiciary who regard it as an Anglo-Saxon intrusion into the civil law.  The role of the courts in protecting the rights of individuals and of minorities, whether they are asylum seekers, gypsies, prisoners, gays or lesbians or others is as crucial as ever to our democratic health and it is a task from which we should not shy away.  One only has to think of the problems of Northern Ireland, exacerbated by the disregard of minority rights over a long period of time, to appreciate that the institutions of democratic government can themselves be put in peril if such rights are not respected.

Our constitution works best when each of our institutions respects the proper province of the others.  The courts will loyally apply the law as altered by Parliament from time to time, since it is the law which is supreme, not the judges.  We will acknowledge the role of the government to govern, so long as the law is observed.  And we hope that it can be taken for granted that both Parliament and government will recognise the importance in a free society of a judiciary truly independent and which can perform its functions “without fear or favour, affection or ill-will”. 

