RESPONSE TO THE BAR COUNCIL’S 
CONSULTATION PAPER ON
THE VOCATIONAL STAGE OF TRAINING FOR THE BAR

FROM

THE CONSTITUTIONAL AND ADMINISTRATIVE LAW BAR ASSOCIATION

This Response to the Bar Council’s Consultation Paper of December 2005 is submitted on behalf of the Constitutional and Administrative Law Bar Association (“ALBA”).  ALBA is one of the four leading specialist bar associations represented on the Bar Council and it represents a wide range of practitioners in the fields of public and administrative law and human rights, as well as (as associate members) solicitors and others with an interest in these fields. The Association has over 800 members. This Paper has been approved by the ALBA’s Executive Committee, which has 21 members representing all levels of seniority and fields of practice.

Summary

1. In summary, we agree that there will be a continuing need for a vocational stage of training to bridge the gap between the academic study and the practice of law as a barrister (paragraph 4i of the Consultation Paper (“the Paper”)). We agree with the Committee’s conclusions at paragraphs 4i and v-viii of the Paper, and make further comments in relation to them in the body of our response.

2.  However, we do not agree with the following conclusions expressed in the Paper:

2.1. That while some modifications will be required, the existing prescribed minimum content for a vocational course is appropriate for those seeking to practise at the self-employed Bar and will remain so for the foreseeable future (paragraph 4ii of the Paper);

2.2. That greater flexibility should be given to providers in respect of the form of the course, its structure (including duration) and the resources allocated for its delivery (paragraph 4iii of the Paper);

2.3. We are sceptical of the idea that greater practitioner involvement in all aspects of the course is either realistic, given the other demands on their time, or desirable. We make some suggestions for more focused practitioner involvement in areas where it is likely to be of most benefit, and for ways in which practitioners might be encouraged to be more involved than has hitherto been the case (see paras 16 and 17 below).

3. The primary task of the BVC is to prepare students for practice at the Bar. It remains the case that advocacy, both oral and written, is central to the distinctive barristers profession. The BVC should remain a focussed practical and vocational professional course which enables students to develop the knowledge and skills necessary for pupillage and beyond. Our responses are made with this principle in mind.

Responses

Question 2
4. We strongly agree.  The vocational and professional skills taught on the BVC cannot be taught as part of the academic stage.

Question 3

5. Yes. However, we feel that the balance between different element of the course is wrong.  We believe that the primary task of the course providers is to teach advocacy, both oral and written. We would significantly reduce teaching time on legal research and professional ethics as distinct course subjects. In recognition of the importance of advocacy as the barrister’s primary skill, we would favour an alteration in the balance between the three skills areas of advocacy, conferencing and negotiation by a significant increase in the time spent on advocacy as against the other two skills. That also reflects our view that these latter skills do not lend themselves easily to prescriptive teaching and are better learnt during pupillage.

6. We would increase the integration between knowledge and skills areas: for example, use of procedural and evidential law should be a basis of assessment in advocacy.  We are, for example, keen to see that students gain a thorough understanding of costs and how to apply costs rules in particular situations.  In addition, we believe that course options should be standardised across the providers. In particular,  as public lawyers we believe that all students should have the opportunity to learn about procedure specific to applications for judicial review; at present this option is not available at all providers of the BVC.

Question 4

7. Yes. We also believe that the written and oral advocacy tasks set should progress in complexity throughout the course once basic skills are grasped. For example, on the current course students are taught how to draft skeleton arguments extremely briefly and in great simplicity. 
Question 5
8. Yes.  As public lawyers, we believe that all students should have a grasp of practice in both areas.  Public law cases can involve elements of criminal law and procedure as well as civil law, e.g. cases relating to prisoners’ rights.  There is a danger of over-specialisation too early in a barrister’s career.

Question 6

9. Yes.

Question 7

10. No. The BVC is a professional vocational exam, intended to give students the practical skills they will need in pupillage.  We do not think the amount of substantive law taught should be increased, but we do strongly believe that students should be expected to grapple with substantive law of greater complexity as part of their exercises in all skills areas.

Question 8

11. No. Training in office skills is important for barristers in practice at both the employed and self-employed bar, but given that different skills are appropriate to each of these modes of practice, the BVC is not the appropriate forum for teaching them.  This can and should be left until a later stage.

Question 9

12. Yes. Independent practice remains the goal of most of those undertaking the BVC. The skills needed for independent practice are also useful for employed practice.
Question 10

13. No. We envisage a course that develops practical vocational skills for the Bar of England and Wales rather than knowledge of substantive law in general.  Students would not be able to acquire these skills elsewhere and exemptions would therefore serve no purpose. 
Question 11

14. No.  We are sceptical about the ability of the profession to regulate a course based on an outcomes-based approach. We think that there is already too much divergence between providers in terms of how students are taught and assessed. An outcome-based approach would exacerbate these differences and would not prevent the current variability in quality. 

Question 12

15. Yes.  Where resource requirements inflate course cost without performing a useful function in terms of developing students’ skills, they should be abrogated.  In particular, we do not think students should be provided with costly practitioner texts such as the White Book and Blackstone’s in order that the price be included in the course fee with no possibility of opt-out.  For the same reason we think students should be entitled to purchase only the course manuals that they find useful: the view of those who have undertaken the course recently is that they were given a number of manuals that were of little use. Finally, while we are in favour of the provision of IT resources which  are of genuine relevance to the course, we think there may be scope for more selective use of (sometimes expensive) IT resources than has hitherto been the case.
Questions 13, 14 and 15

16. We think that practitioners should be involved in the course only where they can efficiently add value.  For example, we do not think they are required for the teaching of the knowledge areas, but believe feel they are essential for the teaching and assessment of advocacy.  We think that practitioners can be very useful for the teaching and assessment of opinion writing and drafting, but recognise that this may not be an efficient use of their time, given the amount of work involved.  We think that their involvement in the assessment of skills should be increased.

17. We think there should be a consistent definition of who is termed a practitioner for these purposes.  Students do not receive the benefits of ‘practitioner’ involvement where practitioners have never or have not recently been in independent practice.  Were such a consistent definition to be adopted, both the extent and the quality of practitioner involvement could be used as criteria for validation.  In order to attract high quality practitioners, the Inns should be encouraged to give appropriate recognition to those who participate in BVC teaching as well as the Inns’ own advocacy and other educational programmes.  
Question 16

18. We think that unseen assessments should be used for knowledge areas.  However, in order for skills assessments to be both realistic and sufficiently demanding, there continues to be a place for seen assessments in the skills areas.
Question 17

19. Yes. knowledge areas should be centrally assessed so that all students face the same standards. Moreover, a higher pass rate should be imposed. There is little point in setting a pass level that is unrealistically low compared to what is required of those in practice. Furthermore, a higher pass rate may in turn increase the status of the course.
Question 18

20. We agree that course cost is a significant barrier to diversity. Increases in scholarship provision by the Inns cannot provide a satisfactory solution. We believe that the Bar Council should take a more proactive role  in this regard. We have already mentioned the potential cost reductions that could be obtained from focusing practitioner involvement where it is most useful and reducing resource requirements.  

21. We also think that chambers and pupillage training organisations should be encouraged to adopt a pupillage recruitment timetable that enables those who have not commenced the BVC to know the outcome of interviews before commencement.  We do not think that numbers should be artificially limited, for example by more onerous entry requirements. However, we hope that by ensuring that the course is rigorous and demanding, and by increasing the pass threshold for the course, demand for it will become to some extent self-limiting.
Question 19
22. Yes. We agree that more information should be in the public domain, in particular about final destinations of course participants.
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